
i0L

RePoris and Noies of cases. * 569

Foul Court.] ORWITZ v. MCKAY. [May 23.
re~s b lo.Or-çn-CausitX arrefi under taOiu.-4filice <dv-S/i-

ency of affidailit-Mftt'r lor rnagittraie-Evidnce reçuired-Forin of
wn1-fit of adjudication by magistrate-Party au:çin' rrt n"f

Noable thougah wPil set aside-Directions Iojr-gsreùnojde

The plaintifT H. 0. was arrested under a capias issueci in a suit brought
against hum by defendant under the naine of C. 0. for goods sold and delivered.
After his arrest plaintiff took the objection that the capias being against C. 0.
he could tnt be dealt wit-i under it, and the magistrate before whomn he was
hrought thereupon distnissed the proceeding. lIn an action by plaintiff for
false arrest the evidence showed that plaintiff rendered bis account to plaintiff
tinder the naine of C.O., and that while plaintiff objected ta certain charges,
and requested timie for payment, hie made no objection to the manner in which
the account was made out.

ile/d, that the jury were justified under the circumstances inii iegativing
malice on the part of defendant.

The affidavit upon which the capias issued shawed that plaintiff had been
absent fromi his place of business for sortie weeks, and was said tu have been
in the United States, and that the pet-son froin %vhoni he purchased his stock
%vas in possession during bis absence, and was stili so, apparently, at the turne

affidavit was made.
t1eld, (z) Trhese facts would indicate ta the magîstrate that the business
O w~ntf las at an end, and that thert was nothing ta detain humn in the

couinty. (2) Much less evidence would bt, required ta autharize the issue of a
capias by a justice of the peace, than would, be required toa nothorize the issue
of such a writ in this court. (3) The sufficiency of the grotinds set forth ini
the affidavit was a matter for the magistrate.

The capias being correct in point of fori, and the ma gistrate hiaving juris .
diction over the subject matter, and the defect if any '.cing at most ane which
ivould rentier the writ voidable,

/[cle, i i) !t was campetent ta defendant ta rel>' upoin the adjudication of
the magistrate as an answer tcn the plaintiff's daimi of trespass. (2 If the
capias was issued throughi an error )f the miagistrate tht person who directed
uts is5tie wvauld not be liable even though the capias were set aside.

The tacts as ta ni dice were left tn the jury. who were told that absence of
raobland probable cause was evidence of malice. but they were not

directed as ta whether in the opinion of the trial judge there was or was tnt
reasonable and proable cause. The judge '.ý 'ing suliiiitted ta the jury with
proper airections all the i'acts tipon which the question of reasolnable and
proa.ble cause depended. and hav'ing determined upoin their fln.iings that
there was reasonable and probable cause,

1Hel, thai it was in the discretion of the judge ta cleterrnine the best
method of dealing with that ar.pect of the case, and that plaintiff had sifl'ered
na prejudice fromi the course pursued.

F. B. lIcl, Q C., and V Palon, for appeliant. 1-V P. A. Ritchi,, Q..
for re&.JOndr'nt.


