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from the clause above set out, the daughter took in fée, subject to, the widow's
rights, and that failure ta make a %vill was a .zondition precedent to this clause
tal<ing effect.

Judgments of BOYD, C., in COatSworth V. Carson, 24 0.R. r85, and is re
Ferq-uson, R-nnelt v. Coatsworlk, 25 O.R. 591, set %side upon grounds not
argued before him.

.4fack/emn, for the r'ppellant.
Moev, Q. C., W Morti mer C'/arki, Q. C., J. W McCullougkJ. R. L. Sfae r,

and F, E. Iiodgins, for différent classes interested.

HIGH COURi' 0F JUSTICE.

M1ERFDITH, C.J., ROSE, J.,ýMAUMAHON, J. ( Jan. 12.

RuSSELI. 7v. FRENCH.

Afechan'cr' le-.f/narE!ntof lien-Dtawôiack-59 Vic'., c. 3?5. S. 6.
In an action ta enforce a mnechanics' lien for materials, it appeared that

$373-20 %vas due ta the plaintiff by the contractors. The contract price w~as
$2,358. After work liad beei clone under the contract ta the certified value of
S 1,593.75, of which the owners had paid $1,275 to the contractors and $2,.2o
to wage-earners on preferred dlaims, the contractors were dismis-ed under the
tenus of the contract, and the owners completed the work at a cost of $933.

Ifeld, that the plaintiff was entitled under s. io of the Mechanics and
Wage-Earners' Lien Act, 1896, 59 Vict., c. 35, to a charge upon a fund calcu-
lated a twenty per cent. on $1, W93.75, after deducting $23.20.

Since the alteration in the iaw by s. 6, the cases of Goddard Cou/son,
10 A.R. 9 ; lec Gorns/, 6 0. R. 259, and Re Sear and Woods, 2ý J. R. 474,
are no longer applicable.

.J. H. Denion, for the plaintiff.
Snow, for the defendants Cai rail et ai.

ME~DTC.J., NiACNIAHON, J.] [Jan. 12.

COUSINS 'i. CRONK.
Amn;t/mct--Order of cot--Aciir/e,.Itl s/z/6 or o),,zssion-PRu/es 536, 780-

In an action for the recovery of land, one of the defendanfs alleged that
he was flot and never liad been in possession, and disclaimed titie. At the
trial the action was disr-nissed as against ail the defendants with costs. This
was re'.ersed by a Divisionai Court upon appeal, and aIl of the defendants
except an infant, were ordered to pay the plaintitT's costs. The disclaimuing
defendant was flot represented upon the appeal, being advised that he was flot
conceroed ini or affected by it. Hîs position w~as flot brouglit ta the -itice of
the Court, and the ordet procceded upon the hyothesis that the position of
ail the aduit defendants wvas the same. His solicitors were served %vith
minutes of the order centaining the above direction as ta costs, but he was flot


