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Then the 45th section enacted that the
county treasurer should prepare a list of
suci landsa in each township, &c., &c., upon
which any taxes should remain due at the
time of the collector making his return,
distinguishing in separate columnas and
opposite the respective lots the amounts
due for county rates and the amounts due
for township rates. The Treasurer of the
United Couinties, was called as a witness
upon behaîf of the plaintifl, and lie testified
that taxes at the rate of id. in the £. for
the wild land tax under 59 Geo. III., ch. 7,
and id. per acre under 59 Geo. III.. ch. 8,
were charged upon the land, and in arrear
and unpaid in the years 1846 to 1850 inclu-
sive, and lie produced a book whidli I under-
stand to have been bis inn-resident land
roll book, but which did not appear to have
the yearly entries made in it in the manner
directed by the statute. In this book, oppo-
site to the lot, viz., 15 in 9th concession,
in columns headed respectively with years
1846, '47, '48, '49, were blanks instead of
the rate for eadli year. The Treasurer
stated that these blanka indicated, as lie
swore also the fact was, that no taxes were
paid to him for those years. In a columin
lieaded with the year 1850 were two entries,
thus

£1 O 3
£1 0 3

40,' >7

These entries were said to represent the
aimounts as returned to the municipal coun-
cil in the saliedule furnished by the trea-
surer, in pursuance of the above quoted di-
rections contained in 13 & 14 Vict. ch.
67, as due uipon the N. and S. haIres of
the lot respectively. In tic colunin under
1851, there wus no entry; evidence was
given to the effect that in 1851 tic whole
lot was assessed to one Alex. MeDonald,
although il, 1850 lie had been assessed for
the N. - only. In the years from. 1852 to
'60, both inclusive, the S. j was returned
as "cnon-resident." In the columnas leaded
1852 and '53 were entercd the taxes rated
and imposed for those years only. Noi,ý
upon the evidence it was contended that it
must lie presumed that, in 1851, all arrears
had been collectedt by the township collea-
tor, upon whose roi1 under 13 '& 14 Vict.
cli. 67 the arrears lad been placed for the
purpose of being so collected. The treasurer,
as funderstand the evidence, had in bis
office the roll as returned by the coilector,
_wbic h should have sliown wliether lie had or
Tad not been paid those arrears, and lie also
swore tihat lieliad a book in lis office in
which payrnent of thBo arrears, if made in
1851, would appear, whicli book lie had not
brouglit to court witl lire. The objection,
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as it appears to me, is not so mucli one of
presumption of payment arising from entries
in, the book produced as an objection to, the
sufficiency of the evidence to show that at
the time of the sale there remained unpaid
an arrear of tax for the period neoessary to
warrant a sale, in the absence of the coilec-
tor's roil for the year 1851, and of the book
which the treasurer said he had in his office;
for if payrnent was made to, the coilector in
1851 of the arrears as charged to the year
1850 and entered upon his roll, there were
not arrears due for the prescribed period to,
warrant the sale. It certainly seems to have
been great negligence upon the part of the
plaintiff and of the treastirer 1 think also
(whose duty it was to produce the best
evidence the case admitted of: and which
the treasurer swears lËe had in~ his office)
that such evidence was not produced to es-
tabliali the f act beyond ail doubt. In a cas-e
where a plaintiff claires titie under a power
of sale, suci as the power in these cases is,
the court should, I think, be very particu-
lar in requiring the clearest evidence that
the riglit to exercise the power arose before

ithey adjudge a marn to be divested of his
Iestate, unless the law forbids any particu-
Ilar evidence.as primcr facie suficient in the
particular case, and if the case had stopped
here 1 should be decidedly of opinion that
the collector's returned roll should have
been produced, and that the case should
have been adjourned to another day if that
was necessary, as was done in Proudfoot v.
Austin, to have enabled the treasurer to
produce the rolla; and I gather. from Mr.
Justice Patterson's judgment that this was
his opinion also, for he resta his judgment
in favour of the plaintif, upon, the effect of
the statute 1.6 Viat. c. 182, the 51 and 53 sec-
tions of which imposed upon the treasurer the
diity of keeping a book in which lie should
enter froin the returns made to him. by the
clerk of the municipality, and frosa the col-
lectors' rols returned to hun any tamunpaid,
and the amotunts so due, and hie was re-
quired, upon the let of May in every year,
to complete and balance his books by enter-
ig against each piece of land, the arrears,
if any, due at the last settiement, and the
taxes of the preceding year, which miglit
remain unpaid, and to enter thereon the
total amount, if any, charged on the land
at that date, and to add 10 per cent. thereto
each year.

The main objeat, no doubt, which the
Legislature had in view, iii requiring the
book to be kept by the Ireasurer, was as
well to, serve the convenience of the public
Who had an interest in the matters so re-
quired to be entered, as for preserving evi-
dence of the charges against the lands.
Such entries so, made by a public officer in
discharge of a daty imposed upon hlm by


