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fond in Juue to bring the cause dowa to trisl st the Inst Brantford )
assizes, .

By affidavits of the plaintif®s attorney and his clerk, it is shown
that & uote endorsed by the defendant for £25 had been placed by |
pluintift's in the attorney’s hands for collection in July, thut in-|
quiries were then made mado for defewdant, and it appeared that !
ke was in Quebee looking after the building of the PPost Office. A
writ against him ag en absent defendant was persovally served
there, and he settled the suit.  About the 1Cth August the note in
thit canse was placed in the attorney’s hand for collection, enquir-
ies were made and the information obtained, wos that the defend-
ant was still at Quebee but they could not learn it he was soont to
return to Upper Canadn. On the next day a writ was issucd
against the other partics to the note as residents of this Province,
and a separate action commenced against LHiott as a non-resident
defendant, and he was served at Quebee on the 15th of Augustand
put in a defenco to the suit.

In the affidavits filed on behalf of the plaintiffs, the opinion is
expressed that unless defendant had been served as an absent de-
fendant he would not have visited Upper Cavada in September,
and he could have heen served herein time for the last Brantford
assizes. That defendant’s desire was to delay and throw them over,
and the attorney was obliged to take the course he did to serve the
interest of his clients.

Burns, for the defendant contended that plaintiffs were bound to
have proceeded against defendant at same time as the other partics
to the nate, and not having done so was not entitled to any cosis
except disbursements in the second action.

Iarrison, on the contrary contended, Istthat plaintifis could not
have procecded against defendant in the suit with the other parties
to the note, defendant being at the time a resident in Lower Canada,
and 2nd that even if plaintifis could have so proceeded, it was not
reasonable to compel them to do so, under the penalty of being
deprived of full costs, the scparato action against defendant.

The authoritics cited by Counsel aro referred in the judgment,

Ricuarns, J.—I shall refer to the statutes applicablo to this
cause as they arc found in the Consolidated Statutes,

Dy cap. 42, scc. 23, the holder of a bill may servo all or
any of the parties to it in one action and procced to judgment,
execution against the defendants as if they were joint contractors.
Theu follow several sections a3 to the mode of procedure and
and the rights of several defendunts between themselves and the

plaintif respectively. Sec. 33, provides in case several suits
be brought on one promissory note against the maker or indorsers
respectively, then shall be collected from the defendant the costs
taxed in one suit only, at the election of the plaintifi, and in the
othier suits the actual disbursements only shall be collected or re-
ceived from the defendant.

The 29th section provides that when geveral defendants are in-
cluded in one process under the act, and any of them cannot be
served thetewith by reason of absence from or concealment witlin
Upper Canada, then the action may procecd as against the otlier
Jdefendant or defendants without prejudice, and the plaintiff may
atterwards sue the defendant separately who has not been served
with process, and may recover costs as if the act had not been
passed.

It is urged on behalf of the defendant that inasmuch as plain.
tiff could have issued a concurrent writ against the defendant to
be served out of the province and against the other defendants to
be served within Upper Canada, aud has not doue so, he is to be
cutisidered as in no mure faverable position than if he had com-
léwnccd a separate action whilst the defendant was within Upper

anada,

I am not prepared to asseut to this proposition for it is undoubt.
edly more inconvenient to effect service on parties out of the Pro-

vince than within, and when o served there is delay rs to the

in Upper Canada, and against any other party when he should re-
turn to the Province as an abzent detendant before his return.

I do not think that the Legistature jntended aunything moro
than to deprive the plaintit of the additional custs when he unveas-
onably and unnccessarily multiplied suits against the partics to o
promissery note, bill of exchange, &c.

In the present cazo I think the plaintiffs were not bound to wait
until the defendant came to Upper Canada before suing him sepa-
rately if e was absent at the time of commiencement of the action
and such absence was likely to continue a3 1t appears, from the
affidavits filed it wag so a3 to prevent the service hicre of a summons
within a reasonable time,

The 20th rection if construed literally might make it necessary
to include the name of the absent defendant in the writ against the
others in order to entitle a plaintitf'to costs, if such absent defend-
ant were afterwards sued sepurately.  Itseems tome thatit would
not be interpreting this seetion of the nct in its true spitit, if we
were to hold it necessary to insert iu & writ agafast the other pare
ties tho name of a person then out of the province and likely to
be so for some consulerable time, when it was notorious he conld
not be served here merely for the purpose of enabling the plain-
tift if he should suc him scparately afterwards to recover his
full costs of suit. Tho way in which th? section is framed is
evidently for the relief of plaintitls, where he defendants ave all
named in the writ to enable the action to g on, when onc is not
served cither from being absent from the Province or concealed
within it. I think as already mentioned the object of the statute
is to prevent the multiplying of suits for the purpose of making
costs. Ido not think the Legislature ever intended where a in-
dorser on o note was absent perhaps in California or Australia,
that a plaintiff in procceding against the parties resident here
should be compelied to insert his name in the summons as @ matter
of furm when he could not be served here or issue a concarrent
writ against him to be served there under the penalty of being
deprived of full costs in the event of sucing such indorser sepa.
rately to recover the ameunt from him.

I am not therefore preparcd on the merits to direct the sugges-
tion applied for to be entercd.

If 1 thought the plaintiffs only entitled to collect or recover the
full costs in one swit only, I am not prepared to say that the de-
fendant is in a position to compel ¢ the plawntff'to elect” to take the
full costs in the same suit aganst the other defendants and only
the disbursements in this swit.

The statute does not in wurds direct that the judgments are not
to be entered in all the suits for the full costs, but that there
shall be cullected or recovered from the defendant costs taxed in
one suit only at the election of the plaintill, and in the other suits
the actual disbursements only shall be collected or recovered,

It may be argued that the plaintdT is not compelled to iake his
election until the costs in all the suits are taxed, or until he has
¢ llected or recaved the costa in one.  Iowever it is not necessary
in the view I take to Jdecide this point

I zce no reason ty diveet judgunt to be entere b oz custs taxed
here.  If defendant thinks the custs not properly taxed they may
be revised here without duficulty under the provisivas of the
statute.

The summons will be discharged without costs.
Suminons discharged without costs.

MgNavaurox v. Wenstee,

Interpleader—Abackment of delbls—Balks of aee smenl—Nale theresf by Sterd).

A salo ot boohs ufaccount by shenfl, ander an esecniion, dues sot pass tie noperty
n the debts or accounts therein chargsd,

Semble, that Looks of account and apen accounts cannaot bo seized by sheriff,
under 20 Vie, eap. 57, 2. 221 at leaat thay cantint e = Id or transteired, but,
§f seizable at all, wast be held by shenll in sevuty fa judginout dout and cul-
fected as suchin hisown name.

An onler attaching 2 debt in pavment of a judizment, is a bar to any action
braught for tho recovery of such debt. 80 long a< it 13 in foree.

time for appearance, and the other procecdings against an absent ) Au interpleader will nut be grantd in vrder to tey the vatiday of an attaddog

q " H o - ANCE 0 P v i wd
defendant in cuse of non appearance are to he 'Ippr()\cd, directed | Any debt that a defendant could set off at Iaw against s ereditor may bo at-

by a judge’s order, causing considerable delay and iucteuse of
expense, &c. [
1 do not think therefore that it is unreasonable that 2 plaintiff

order. or to determiing the amonnt due to the judzinent debtor.

tached under garnishee clauto of C. L 13, Act. 18386,
Quare.. \What right has an attaching order on the party's right to <ot off?

This was a summons calling on the plaintiff and the Commer-

should procecd against such of the parties to a note as are resident ¢ial Bank to shew cause why they should not appear and state the



