
206 THE LEGkL NIEWS.

section which are made into section 16, but
there is no alteration in the substance.

The fiftli section is in the following terms:
IlThat it shall ho lawful for ail persons to

flont saw logs and other timber rafts and
crafts down ail streams in Upper Canada
during the spring, summer and autumu
freshets, and that no person shall by felling
trees or piacing any other obstruction in
or across such stream, prevent the passage
thereof ; provided always, that no person
using such stream in manner and for the
purposes aforesaid shahl alter, injure, or des-
troy any dam or other useful erection in or
upon the bed of or across any sucli stream, or
do any unneoessary damage thereto or on the
banks of said stream, provided there shall be
a convenient apron, siides, gate, iock, or open-
ing in any such dam or other structure made
for the passage of ail saw iogs and other
timber, rafts, and crxfta authorized to bo
floated down such stream as aforesaid."

This enactmnent, it is to be observed, became
law in 1849, and lias not been altered since.
In 1863, the case of Boale v. Dickson was
decided in the Court of Common lens of
Upper Canada. The question there was as
to a dlaim for the use and occupation of a
slide on the Indian River. The Court of
Common Pleas thouglit that if the slide was
on a stream within the meaning of the enact-
ment their Lordships are now considering,
the plaintiff must faii ; whether, if the statute
applies, this consequence wouid foliow, their
Lordships need not stop to inquire. So think-
ing the Court of Common Pleas put a con-
struction ou the Act

The Vico-Chancellor, in the prosent case,
after the evidence was heard, said, addressing
the defendant's counsel:

" I think, Mr. Bethune, you stated that if I
considered myself bound by the authority of
Boale v. Dikson, there was little use in argu-
ing the case. It sems te, me that 1 am bound
by that case in this respect, that I ougit to bo
bound by and respect the ruling of a Court of
co-ordinate jurisdiction, thougli not in the
samie senne as I would bo bound te follow a
judgment of the Court of Appeal. If the
interpretation placed upon it in Boale v. Dick-
8on be the construction this statute is te bear
in regard to improvements upon rivera and

their floatability, I understand that case tO
determine that if any improvements 1""
necessary to render streams floatable, dhe
statute does not apply, that it does not alter
the character of the private streams, and th5t
the owner of the land over which the strea"'
flows lias the right to, prevent intrusion UPOI'
it. It therefore cornes to, bo a question Of
evidence as to whether the streams mentiOnO
here can be considoed floatable withOIIt
artificial aids."

The Judges of the Court of Appeal for
Ontario, ail agreed that Vice-Chancefl""
Proudfoot had correctly apprehended d'e
construction put upon the statute by the
Court in Boale v. Dickson, and that he ol
not properly disregard the decision of 0
Court of co-ordinate jurisdiction, but all félIi
thought that constriiction wrong; Burton *
though dissenting from. bis brothers, eV,

pressly saying:
I quite agree with them in their vieW Of

the doctrine laid down in Boale v. Dick8<""
and think there is nothing to, warrant tblo
qualified construction plaoed upon Sect. 15 of
the l2th Vict.,y c. 87, by the learned judge Who

delivered the judgment in that case;a ba
arn unable to, bring myseif to, the conclU0OI'
that the more permission or the reonto
of the right to, float ail streams during fr&0"
ets makes the entire streame publici jt&U*
althougch, in point of fact, many portions Of it

may bo quite impassable, even in timnesO

freshets, for t.he smallest description of tilnbe
or other article of merchandize.

The Judges in the Supreme Court thoUgbt)
that the construction put upon. the SIt
in Boale v. Dickson was riglit, apd the Ch'o
Justice, Sir W. Ritchie thought, that, oeaif

wrong, it ouglit to bie maintained on1 tho
ground taken by Lord Ellenborough ini 1ý
and Otley v. Mianning, 9 Est 71, that in, qUle
tions of conveyancing it was important to'
adhere to, decided cases even if convinced tbey
were originally wrong. This doctrine 10
often been recognized. The maximIlC;70i
error facit jus" is peculiarly applicable to oil.

veyancing queutions. But this is nota 1e
tion of conveyancing, and their Lord»hiPs do

not think that there in any ground for BYO
that Boale v. Dickson, if wrong, ehollld b
ifollowed.
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