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Sth Mareh, 1909, when the saine language was used as in the
present case, and the circumstances were the saine, except that
t.here was then a watchxnan. They were correctly informed on
the 24th June of the condition of the prernises and that the
watehmnan bail been withdrawn; and, in consequence of this
change, they charged and were paid a higher prernxum. The
time mentioned to thern as that at which the plaintiff hoped to

gel the control. of the prernises and resume active construction
and comnplete and operate the srnelter had not; arrived at the
lime of the fire.

In, the circumstances, 1 ain of opinion that the defendants
accepted the risk on the understanding that the words in the
application and the policy correctly described the prernises as
they .etood; and the defendants, having accepted the higher
preniium with full knowledgc and on this understanding, are
now estopped fromn asserting the contrary.

It is alzo to be noted that the plaintiff gave a warrant>' that
the smelter was not to go into operation during the curreno>' of
the insurance.

I do not think that the insured preniiscs were or became
divacant or unoccupied," within the meaning of the 4th addition
above quoted. These words were clearly intcnded to appi>' to
buildings that were finished or occupied or ready for occupation.

If the dlaim of the defendants is well founded, then the
insurance neyer attaehed, as there would be no such buildings on

the property of the company as those deseribed in the policy.
And yet it rnay bie noted that the defendants have mnade no offer
of a return of the premiurn.

On the question of value and insurable interest, it is proved
that the buildings, machiner>', etc., cost about $60,000, and
there is evidence that they were worth at the time of the fire
fronm 4-40,000 to $50,000. lb is truc that the president of the
eonpanyi saidt lie would flot give more for them than $25,000 or

*3,0;but lie does not say that bbc>' were not; worth mucli
more. The dlaim of the first morbgagee ivas oni>' about $29,000,
no that there is no evidence to sustain this . . . defence.

On the whole, I amn obliged 10 corne to the conclusion that the
learncd Chief Justice gave 1oc narrow a construction 10 the
words of the application and policy, and did flot; give sufficient;
weight te somne of the proved facts and circumstances that shew

what wax within the knowledge and lu the minds of the parties.

M.%oas, ('.J.O., GARRow and MAoEE, JJ.A., concurred.

MMEu»TIÎ.J.. disented, agreeing with the view of the
trial Juidge, and stating reasons in writing..


