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in April, 1918, the father, having obtained letters of admin
stration of the estate of Alexander -Mann, brouglit this actic
against tiie vendor and lier iiusband to recover the $1OOpaid an
interest, the cost of stuimping and clearing part of the land, los
profit on hay, and damnages for conversion of soire hninheiran

shack that liad been buiilt on the preises--allegmng that the vendt
had, by reason of her default ini respect of the miortgage-mione,
and taxes, relieved the purchaser of bis obligation to complcte i

puirchase. Tedefendant Margaret Gray couinterclaixned fg
specifie performance of the agreement.

'l'le action was brouiglt in the Suipreme Court of Ontario. TI
action and couniterclaimi were tried byv ('L~I-ivt, CO. C.J., Sittir

for and at the request Of LENNOX, J., at Port Arthur.
The trial Judge was, of opinion that the vendor, ýwhen she wei

into poss in May, 1917, èlected that the. tgreei-ent of pu

chase and sale sliould ho deenied nilI and void; and lie gave jud,

ment for the plaintiff for the return of the 81,OOW as nioney pai
withoiut consideration or on failure of consideration, for interest c
the$1 ,000, and for SI GO for th e luminber con verted by the defendan
and $78 for the work and mnaterial expended in the erection of tI
shack, which was3 torn down or destroyed.

Tiie defendanta appealed f rom this judgmnent.

The. appeal was beard by Mnrm '30,MCAE
MAOEEi, 1o, and FERG.aoso, JJ.A.

. 1. Moss, K.(,., for tiie appèllants.
Hfamilton Cassels, K.C., for tii. plaintiff, respondent.

FEROVsoN;, J.A., reading the judgmnent of tiie Court, said, aft

-setting oint tii, facts and r.viewing the, evidence, that lie waa clear
of opinion that the. vendor and lier husband never intended
terwinate tiie agreement; that none of their acts, declaration
or stateunentis axuiountedl t a t<,rxination or a dedlaration
intention to that eff eet; and, conaequently, that the. plaintifi
cdaimi for recovery of the part payým.nt failed.

The. plaintiff was entitled, however, to recover for conversiq
Of the. himber, and the. trial Judge's judgint as ta tha.t shou
stand.

Th eedn agrtGa a nildt uce ni
couinterclaini, and thore should b. judgment for specific perfonr

aiwe of tiie agreement, with a reference t. the Local Miaster f

tha puirpose. In taking tiie aocounta, the. plaintiff siiould h&
credit for tii. damiages awarded by the trial Judge and alec> f

$100 whicii tiie vopdor, in Septeniber, 1915, agreed t. credit
aiccoiit of tiie purchaa..-noney.


