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and ail] daims upoII the estate in the hands of the assignee wcrewithdrawn.

13y this course of dealing, the defendant, as suretY, had flotbeen discharged.
The bank, a creditor for a large amount, held, as security forail its cIainis, a mortgage upon the company's factory and itscontents. The bank aiso held, as security for the ultimate balancedue to it upon advances made aftcr the date o>f the guaranty, thcdefendant's bond for $2,500. lVhen the assignment was made,the bank became entitled to share in the property wbich shouldcorne ta the hands of the assignee for distribution accordîng to theterins of the deed of assignilent and the statute.Whien the bak'laim was filed, and its security was valuedat the ameunjit of its claimn, the bank was shewn to have no rigbt toshare in any money or property which the assignee rnight receive.The abandonment of the riglit to rank as an unsecured creditor,or the ees of any dlaîim against the estate iii the bands of theassignce, wvas sornething which did flot prej udice the defendant,'the surety. When a creditor holds other security which he isbound ta retain for the benefit of the surety, be does not disehargethe surety by improper dealing with or by releasing the security.All that the surety is then entitled to is a credit upon the accountof the' truc value of the security irnproperly released: Taylor v.Bank of New South Wales (1886), Il App. Cas. 596, 603. Yerethere was no damn)iiificahion of the surety, because the baink hadno right to share, and there wus no estate in which it could share.The valuation of the bank's securities did flot extinguish thedebt or release the debtor, the conipany. Bell v. Rloss (1885>,Il A.R. 458, distinguished.

The assignee's relinquishnjent of the right to redeemn did flotinterfere with the rÎght of the bank, the creditor, to sue the mort-gagor, the cempany, nor, %~ fortiori, did it deprive the creditor ofits rights against the surety: Rainbow v. Juggins (1880), 5 Q.B.D.422.
Where the right against a surety may be preserved by expressreservation, this reservation may be iinplied: Gorman v. Dixon(1896), 26 S.C.R. 87.
No merger would be irnplied frein the conveyance of the equityof*redeinption: Thorne v. Cann, [18951 A.C. Il.Upon the issue presented, the linding is; that the defendantbas net, been discharged freni ber liability as surety for the in-debtedness of the coxnpany to the plaintiff bank by reasen of anypaylnent or satisfaction of sucli indebtedness; tbe defendant tepay te the bank the costs of the mnotion wbich resulted in the orderdirecting the trial of the issue and the costs of the issue.


