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onI the arguent of the appeal, it was stated that the de-
idesired a reference to take the account between the bank

s brother in order ix> show that the brother owed nothing,
at there was, therefore, -no liability on the notes if they were
as security for the brother's indebtednes. No such de-
vas set up in the defendant's affidavit; and, even if it were, it
not be proper, accord.lng to the practice of the Court, to
a reference until the defendant had proved that the notes
iven for that purpose; and the plaintiff was entitled to have
lestion first disposed of at a trial--if the defendant failed to
sh that upon which the'riglit to an accounting depended,
erence would involve a useless waste of money.

that reason, and because it is not proper to direct a refer-
here the defence is payment, the order appealed from 8hould
harged; costs here and below to be costs in the action.

CLÂREN, HoDGINs, anid FERGuUSSON, JJ.A., agreed in the
without expressing uiy opinion upon the point that a

ce was; not proper ini a case whWre the defeuce is pay-

Appeal allowed.
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