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hnmanly treated by her aunt ttforesnid, and that
it is absolutely necessary that 1 shooxld take ber
in wny charge and provide for ber myself at my
homne in New Brunswick.

Upon my arrivai in Chatham, 1 had interviews
with the said Keevers, and itnfornied the, of
my desire that the child sbould return to 1New
Brunswick with me. They seemed at first dis-
inclitied to allow tbis, but afterwards appeared
quite wil'iug, and Mrs. Keever said ahe bad only
Waeted a littie delay to prepare clothing for the
girl's departure, but this appears to have beeu
only done to luli suspicion, as both the Keevers
now absolutely refuse to give up the cbild, and
state that she lias left theni, and thiey do Dot
know wbcre she is, but Mrs. Keever said she
could ifi:id ber."

On ]7tb December, Stephen Keever and Lucy
Keever, made and filed a return to the writ to
the eflect that tbey could Dlot produce the said
cbild as commanded, as she vas flot and hal
flot for soine weeks past been i n their cutody or
control. This reture was verifled by amfiavits.

Ain enlargement vas thereupon o)btaied te en-
able Thomnas Kinne te object to the slufficiency Of
the retnrn te the writ, and te centradiet the
truth of the facts set forth in the return, under
pec. 3 of 129 & 80 Vie. cnp. 45.

P&.ndiLug this examinatiofi Of the truthl er the
return, and of an intended application under
sec. 2 ef the saine act, for the apprehension of
the Keevers for disobedience ef the Wnit, Mrs.
Keever Rppeared in Chanmbers with the child,
alleging that since the filing of the iretura she
liad ascertained where the child vas, and that
she thon produced ber in obed lence te the writ.
The next day, Thomas Kinne, àMrs. Keever and
the child being in court,

O'Brien moved for an order for the delivery
of the child te ber father. H1e filed alfdavits
charging Mrs. Keever with neglecting the child'5
education. with severe and impreper punisbment
of the cbild : 'witb grosa ncts of cruelty te ber,
which vere allegedl speciflcally: that Mrs. Reever
vas of sucli an ufigovernable temper, tbat sho
vas net fit to be entrusted with the care of a
cbild : that the child vas of weak mind from the
effects of the iii treatment; and, froni ber youtb.
Mi treatinent and fear of ber aunt, vas flot fit
to judge for herseif as to witli wbom she would
prefer te remain. He contended that the father
vas legally entitled to the custody of the cbild,
at ail events as againat a stranger, vhicb, in the
eye of the law, the aunt must be taken to be. and
that an order should b. made for the delivery
of the chîld to the father: that the affidavits
established improper treatment of the child
generally, and several speciflo acts of personal
violence . towards tbe child of an outrageons
kind : that the child sbould nlot be allewed te
choose which she vould prefer going te, being of
sncb tender age, and net being of snficient in-
telligence to elercise a reasenable judgmerit;
and, that even if se very intelligent as the aunt
contended, such precocity itself niight be re-
quired te bo guarded against: that bein.- under
fourteen years of age, slle weuld inl law be
deemed incapable of exercising an election;
that she was in fear and dread of ber aunt,
and would act under the influence of that fear,
and that the aunt bad taugbt the child te dis-
1:'ke hcvr fithrr t" ýt *t wrli'd 'he imrproper *?l

every way, and contrary te the law of nature
that a father shonld be deprived ef bis child
whom lie bad net abandoned and was villing to
support, and vboma he had evinccd bis deter mi-
nation te proteot by comieg the great distance
he bad, upon liearing the reports of ber ill treat-
ment by ber aunt, and that it vould ho great
cruelty te the father te let bum reture borne
believing that bis child was iii treated, and in-
duced te dislike lim.

J. B. Read, in reply, filed affidavits stating
that the child was, vhee about seventeen nionths
old, ta *ken by its aunt, then unmnarried, te bring
up, 'with the consent cf ber father and niother :
that the aunt lad centinued te have the cane ef
the child until its mnotber't3 deoili: that tter tliat
event, with the consent ef the father, the child
contînued te nemain vith the aunt: that with
the saine consent and permission the child vas
brougbt te the Province of Ontario froni New
Brunswick, vbere ail the parties resided : and
that the child had ever since reinained with the
aunt. The charges of cruelty, bo)th greneral and
speciflo, were denied by Keever and lus wife, and
tluein statements vere corroboratel by Cthers. It
vis also stated that the cbild vas sent te sehool
and well taken care of: that there vere feelings
cf hestility between Mrs. Keever and the relatives
of ber husband, vbo were said Le be afraid that
Keever, wbo wasz well off, vould leave bis pro-
perty te the child : that the child's father biad
ne bouse of bis own but boarded out, aivd that
the future velfare ef the cbild rquired that she
sheuld remain with ber aunt.

He nrged tbat in addition te the evidence in
the affilnvits, that the very appearance of the
child refuted the charges ef negleot ef ber bodily
wants or mental culture : that the chilà vaS
resolved net te go vith ber father, but te remain
with ber aunt : that if the Judge vas satitified
tbat the case vas met on the affidavits. the
fatber could net complain, as lie had suffered
the child te grow np froin infancy with the aunt,
vho bad aIl the care and trouble ef training and
providing fer ber, aud was atbscbed te ber: that
in law the father vas net legally entitled te the
custody of the child under the cirounistances :
that ail the court or a judge could do weuld b.
te onder that the child should be remeved frein
any restraint on the part ot lier aunt, and be
given te understand tbat she was free te ge vitli
whom she p!eased, vithout fear ef the conse-
quences : that if she preferned te go witb the
father she sbould be allowed te go vith hini, if
vith the mont, then te go vith ber.

The following cases were cited : Rex v. Smiths,
2 Strange, 982; Rex v. Greenhill, 4 A. & E. 624 ;
Rex. v. Isley. 5 A. & E. 441 ; Reg. v. Smi. 22
L. J. Q B. 116; Ex parie Barferd, 8 L. T. N. S.
467 ; Reg. Y. Hewe8, 17 Jur. N. S. 22,

The case was argued before the Chief Justice
ef the Comnion Pleas and M1r. Justice Qwynine,
vho examined the child for sonie time apart frein
ber father and aunt, te ascertain the d'gree of
intelligence she lad nttained, and explained t'O
ber fu 7l that she vas free freinail reetraint of
ber aunt, and vas then under their protection-

Judgmnent vas thereupon given by
1IAOARTY, C. J., C. P.-WVe bave carefully ex-

amined this cbild and explained te ber ber pesi'
tien. We bave ais e nd vith much cars the
o.1- 1,1-vts fIler! on~ hntlh silg W. think tbat the
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