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next day the agent of the deféntiunt's attorney
talà the agent of the plaintiff's attorney that
the bill was ready for taxation.

The costs were not taxeti until tbe 28th of
September hast, anti on tbe 3Oth September were
tendered ta the defendauf's attamney but refused.

The comm.ission day for the fait assizes for the
courity of Elgin was the 5th October, the hast day
for notice of trial for the saiti assizes being there-
fore the 27tb September.

Boyd sheweti cause:
Truere is a mnateriil difference between an np-

plicatinn of this kinti by defendant anti by pl>iii-
t ifif The plaintiff was not bounti ta go down to
triai uat the iext assize: the defendant coulti
not hiave forced bita tu du so, anti conseqllently
the puainîiff was not requireti to pay the co!ýts-
[revious to the time for giving'aatice of trial for
the first assizes. The plaintiff is not in defassit,
and tluis ruile shoulti be discliargeti with costs
Tiiere 15 no case directly in point, but Sammer-
ville v .Joy. 5 Prao. Rep. 144, la an authority ia
pl)iiiitiff'ti favori anti see C L. P. Act. sec. 227.

O'Brien. contra. It was the plaintiff that ob-
tain A the new trial, ant i was bis duty to bave
liai the costs ttixed promptly and paid fortb-
with If tbis euhe iq granteti it must ho with
coýts ; if not the plaintiff cannt bave costs :
Lus/use Prt,c. 491; Rabidon v. Hlarkin. 2 Prac.
R 129; Van Every v. Drake. 3 lb. 84 ; John-
ton v. Sparroso, 1 U. C. Q B. 397 ; Stock V.
Sheowan, 18 U. C C. P. 185.

GWYNNE, J -Upon the principhe on whicb
proceedet inl Summerville v. .Toy. I must hold
that the dJefanilant is not entitheti to rescinti the
mule for a new trial. because the plaintiff tit not
proceeti ta trial at tbe hast assizes in the county
of Elgin. The ruie granteti to the plaintiff, upon
hi-; ow'u application, a new trial upon ptymeu4t
of costs. Ituit thsese costs beýen taxeti anti paiti
before thse last day for giving notice of trial for
the hast assiz"s, there was no process by wbich
the defendit coulti have compelleti the plaintiff
ta give notice of trial for, and ta proceeti to trial
at these assizes; bis default in doing 50 wotild
have givea defendant no right ta resninti the ru!e,
the cosrs of whicls bad been paiti. He must have
proceeIled accortiing ta the practice of\ the court
to bring the case down to trial by praviso, or by
notice uniler the 227th section of the C L. P>.
Act, whicbever 18 or shall be determined to be
the correct practice.

Now, here the plaintiff tendered the costs two
days after the last day for serving notice of
trial. The defendat refuseti ta accept the costs
thinkiag lie coulti resciati the rule for the default
of the plaintiff in flot baviag given notice of
trial, but I tbink the defentiant sboulti bave
receiveti tbe costs as teadered 1 tbiak they
vere tendereti withia a sufficieatly reasonable
tirne ta comply with the rule, aad as the de-
fendant coulti not; bave moved ta rescinti the
rule, if lthe coss bati been paiti, 50 lie can not
succeed in rescinding it since be bimef pre-

Sveated tbe payment by bis refusai ta accept.
But the plaiutiff should bave been tout temps
pri8t siuuce ta pay the cosf e, aad if he bad,
upoti this mule beift% serveti lapon hlm, brouglit
the taxeti caste into court I eboulti have felt
boual ta give bim the caste of oppasing thie ap-
plication ; flot liaviag done so, 1 thiuk the proper

raie toi make, if it sbould be necessary to isÏll
any ruie, will be to makes the defendants rtIi*
absolute without costs, unless the plaintiff shâlî
within three weeks pay the taied coste of thb
former ruie, and in 8ucli case tne defendantà
ruie will be discharged without costs.

ELECTION CASE.

REG. iEX. BEzL. MaIGouvzatE v. LAWLOR.
Q uo wvarrante summons-Forfeiture of scat.

A suinmonit n the nature of a vu) wrarranto. under the
Munic!pal Act, is flot an appropriate ptroueeting ù) U11
seat adefendant wvho has fbrfeitc(tt his sei b ali
subsequent to the election, the election liavixig becy ega

[Chambers, March 8, 1870, 31r. Daitan.]

This waq a isummons in the nature of a qi'
tcarranta under the Municipal Act, complainit'g
of the election of the detendant. as Retuve of tbe
Miunicipalitv of the Township of Alfredi, in the

County of Prescott.
The factq appeairel to be, that the defendafit

fii'ed tise office of Reeve for the year 18639: tbt
at the electian wbich took place on the 3rd .Janu'
ary last, the defendant was again elected. and Ar-
cepted office, andi afterwards. on the '24th Janufl
lest. was convicteti before twn justices -1for thnt

he the said George Lawlor. diti on the 2lst daYl
of December. 1869, at tbe Township of Alfred
aforesaid. seli anti barter spirituesus liquors vrith'
ont the licen-e requireti by Iaw," anti lie wsA
fin#.d $20 witb $5 caste.

Mr. Clarke (Cameron & Smnrt) for the relfttar,
c'laimedl that the defendi -t shoulti be unsenteti,
the defpnlant having forfeitod lus seat utidet
32 Vic. (Ont ) cap 32, secs 17, 2*2, 25.

W. S Smilh sbewed cause. coatending thfbt

the act diti flt cover a case wherp the electiffi
or qualification of the defendant was not callet in
question, but only matters suhbseqttent thieret>
ani i e alleçrid m-itters ngainst the conviction DO&
necessary ta be noticel here.

iMa. D.,LTN. -The only cause allezed hy tbe
relator for unseting the defen'lant is the ab0le
con vi cti ou.

This proceeding, in the nature of a qito 't'O
'ranto surnmnns, is entirely statutory. SciL
130) of the Nlunicipal Act contemplsites the cgI'e
of the validil qf the elctlion being contestcd. d
sec. 131, which pre@cribes the proceeding for~ th
trial, euactî, that if the relator ihnws hy Sg
davit to the jutige reasonable groundï fo)r sopp<o"
ing that the Plecti,)n soils riot leqtzl. or. wa.,10
conducipid according ta law, or, fhat the eqo
declared elected thereai wus not duly elected,* the*
jtýtige shall direct a writ of summons in the
nature of a quo soarranto to be issued to try tb
matters cOntesteti; andi, tbrougbhour the Rubs00
tions Of sec 13 1, the language is consistent.
is said in suhsec. 9 : The jurige shall in a-"0
mary manner upon if atement and answer, "ilho,

formnai pleadinga, hear ansd determine the validi'>'
of the clectaon.

Now frans the time nf bis election antic-pt
atnce of office to the 24th January, the defe0dli
properly filled the nffiae, because, lst. the e0ec
tion was legal ;2nd, it was conta cteIa nccfrdilX
ta law, and 3rd, the defentiant declared elete
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