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of action canat ho pleaded in abatement 2nd.
That it appeared frem the particulars of claim
in this action tisat an amount is claimed beyond
the juriedietion of tise Connty Court, and there-
fore the County Court action cannot hae for thse
saine cause of action. 8rd. Tiset tise affidavit
of verificetion of eaid plea scas insufficient in sub-
stance. 4th. Tisat tise aflidavit eof verificesion
slsould have heem made by the defendaut and
flot by tlie attorney.

Cause aes chewn, and it scas contended for thse
d&fendant,

1. That thse terraI Inferior Court, so fer as
tis objection le concernied, doee flot apply ta aur
County Courts, arbicli are Courte of Record
Laughton v. Taylor, 6 M. & W. 695 ; Grant v.
.lamiltoo, 3 (C. C. C. P. 422.

2. Affidavits wera filed contradýcting second
grauund.

3. That tise affidavit of veriticetion mqy ha
made by a tisird persan : -Tioselry v. pofr urr.
344 ; t7hitty's Arch. l2cis ed. 914,

At aIl avents tise pie% lied ta ha filed scithin
four days, and fliare would not have heen time ta
gai affidanvits from defendant, and it is neot tise
preccice te enflarge tise tinse for pleeding lu ahete-
meut, sncb plae net haing favored : .fenninya v.
Webb, 1 T. R. 279.

Harrison, Q. C., contra, refarred ta 4 & 5 Anne,
cap. 16, sec. 1l ; Oas/ou' v. Booth, 2 Str. 705 :
O'Logiden v. 11frGarry, 2 Leg» ilep 110z Brun-
lcer's Pigest, 1614 ; Coleman v. Grudy, Smytise,
155 ; Chit. .Arch. 12nli ed. 915 ; Grant v. Ilum-
ilion, 3 U. C. C. P. 426.

GWvacE, .J.-Independantly Of Graent V. Hlaeil-
ton, 8 U.C. C. P. 422, I would nlot, upon a motion
te set acide a plea in ebatement for irregulerity,
grant an order ta cat it a.ide upon tise ground that
the prior action la etated ta hoe pendingin a County
Court, wiphcl, aithougli an inferior court, is stili
a court of record. Blut in view of thet case,
altisough if le flot the point decided, tise opinion
of Cisief Justice Macaulay appears ta ha, tiset it
wuuld net ho a good objection on demurrer. If
plaintiff desires ta maise tisat qjuestion lie mu8t do
se an demurrer.

As ta tise 2nd point. tiset tisa plea is flot sup-
parted bye acufficient efidavit. By tise StLat. 4 & 5
Anne, c. 1'6, s. 11, it lseacted, that no diletory
p!ee shahl be received in any court eof record,
unlve the party offering sncb plea do 0hy affidavit
prove tise truth thereof, or show some probable
meuctr Ia the ciuri, te indure thrmi ta betieve tMat

th art of ec dilatory plea is truc; and iu
CSeun. 210, in note, it le said, if le not flecessary

tisse the affidavit chould hacinade hy the party
hiimself, if it ha made by hie attorney if le suffi-
cient.

Nosc tisa defandgnt's cousel lu flue case, wris
le aiea hie attorney in the action hrought in the
court iselow, undertakes ta swear, franc, the infor-
rmationi fnrnisised to hlm as au attorney in botis
sonts. tisat ho verily helieves tise plea ta ha true
lu substance and lu fact. t as contended isefore
nua thet no ana but tisa defendant himseaf could
make2 tise necessary affidavit. There le antho-
rity egainet thie contention. No case aras cited
to shsow that aesuming the attorney could teake
tise alffidavit, thse frame of the ane made lu this
case aras insufflicient.

In Pearce v. Davy. 1 Lord Kenyon. 864, an
action of trpspess was brought for breaking and
spoiling certain 1islsing nets of tse plainitif., by
throwing a grapple q9geinst it. The defendait
pleaded in abatement, because tise nets wera
certain large nets fastened tagetiser, calied a
pilchard seine net, and the plaintiffhad no pro-
perty in tbem, but jointly with sixteen otiers,
fleming themn, who are still living, to wit, lu A.
in the Caunty of Cornxall, and Bot joitned with
thse plaintiff lu thse action. This pleat was sup-
ported hy two affidavits, the first made isy one of
the defeuclante, svoro after procese served, but
before declaration filed ; and lie swçora that fromi
tise first seetirig np of the old pilchard seine, lie
had been, aud still was, a praprietor of a tlirty-
second sisarc therein, and thse plaintiff Gf n
cigisti, and several other persone (nat naîingý

.them) of different sLires therein, sanue an eighth,
*otliers a sixteenth, &c

Tise Cther was an affidavit of anc Paslow, scia
swace lie believed tisa àbave affidavit ta lie truc,

and1 that thse nets therein mentioned seere tise
satme am score trientioned in thse declaratian, aud
that ha helievcd tisa defendant uvns entitled ta
a tisirty-seconid csare tiserein.

A rule nisi wae obtainied to set .sside the plea
for defects lu tise affidavit ; 1. Tiat tisa first
affidavit iseing isefore declevation cauld not lie
loaked at, but if it could, it scis defective in nat
identifying tise nets ta bse the saea 2. In nat
mientionirng by reame scho tise otiser several part-
oscuere scere, sciicli it sces iusisted muet bie donc
iu order ta give the plaintif' e better scrit. 8.
That the second affidavit wae founded on belief
only. The court set aside tihe plea, hecause it
scas nat verified se as ta give the plaintiff a better
writ, by setting ont the namnes of the part-owners,
but it sces agreed thet there was enougis ta induce
tham ta believe the truth etf tise plea.

This le tise Orly cascl have heen able ta fiud up-
on this point, whiether or not a persan, otiser thn
tise dctkudant, making the affidavit muset steer
positively ta the trutis. A defendent nmking tho
affidavit miglit properly perhape lie ield ta great-
er strictuese then bis attoruey. Iu tlie absence
of any mare express authority, I do not feel
diepoeed ta say, schere the defeudant's attorney
lu bath actions declares upon oath tiset hie verily
believes that tise causes of action are tise eamùe.aud
in tise absence of any affidavit on tbe part of thse
plaintiff--that probable matter ta induce me ta bie-
liave tisat the tact of tise plea is true le not ehewn.
If it le clear that the necessary aftidavit mev
lie made by tise attorney, information and helicf
je ail that ha could 'well speak from. I do not
tisink, therefore, I ehonld set asida tise plea on
tisis gronnd. As ta the other abjections suggeet-
ed ta thse plea, these are more proper ta bie con-
sidared on a demurrar, if the plaintiff thinîts fit
ta demur, than upon a motion to set acide thse
plea.

As ta the plaintiff's application, lu case the plea
shonld nothle set aside, ta hoe allowed ta reply and
demur, I shal flot grant it ; for if, wbich per-
haps admits of doulit, 1 have authority ta grant
leave te demur and reply ta a plea in abate-
ment, I certaiuly shal flot exercise it ta cause a
double trial of' sncla a plea. Thse jndgment in
favaur of a defendant on a demturrer ta tise plea
would ha tisat thse 'writ should ho quashed. To


