
VIIIAN v. <YLRR<JUL'.

Apart (rom and in addition to the actioni brought 1)y
pliifagaii.t defendant upon the note-, thevy collimn1edý

anthr ction bY writ issued on 27th January 1904l)O, for
dalliages for breuch of c-ontract. This, so far as apas

wtnofarther, tian the writ - at ail events it was itot
1ru li o ivriia.

1)ufendaniit owcontuends that plaintiffs, by bringing that
ition f JMor 7 aa ],N' r ()fo of defend(ants defauit, treated

t ;h , cotrç as al anr en-1. and efeda illokes the provi-
ioiiii l )ie rl eott tha "upn eful the -ontract shll

be 111111 anti od"If' plaitits 1)ad roce with their
ac1tionl ai had,( ben eea , or lîa eoee da ae , the

niaitter wuld ave ben diferet, butl atotl having dlone So,
defedan neer hvin gien u posesionof the land,

andharngrgardi If) theu agreeîn1ent of lothi March, 1905,
1i nust tetthe formur agreemlent as ini woea of that
date.

It is conitended that, as there was no 4ovyneo the
lands to d1eendant, no part of the purchase pric agreed upon
cati be reeovered froîn hini. lI the bsnc of speeial agree-
ment, the actual eonveyance of the .land delivered or ready
for d1eliver ' is a condition precedent to, the recovery of pur-
chase mney' , buit here by express agreemnent the conveyane
was not toý be nmade until payment of 3-5 of the purchase
money, together with ail interest, had been muade.

1 fInd that defendant is liable for the instalment which
fell due on 23rd June, 1904.

The rights of the parties must 110w be deterxnined as
they stood on 1Oth Marclh, 1905. At that tirne plaintiffs
couid not have suceessfully sued for the instainient fallig
due on 23rd June, 1905. That agreement does not provide
for future instalments. After that agreement was executed,
plaintiffs were not at any time able to convey to the defend-
ant :frotu whom they wero demanding payment. They were
demanding payment of something of right theirs, and as to,
which their right was proftected and continued by the agree-
ment, and they were demanding a further sutu not recover-
able by plaintiffs frotu defendant on lOth March, 1905, and
80 pot recoverable now. Plaintiffs as to anything maturing
after the date of the last agreement are in the same position
as if they had taken possession by reason or defendant's
defauit and sold the property to, another. To entitie plain-
tiffs to sue now, apart f rom what the agreement permits,
they would have to be in readiness to do their part. See


