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defendant might perhaps be reasonably held bound to make
further inquiry before taking the strong step of procuring plain.
tiff's arrest, and he feit compelled to hold that the appeal should
be dismissed.

.Nr. justice Osier pointed out that rio change had been made
liv the judicature Act in the disposai of the question of reason-

hibe and probable cause, that it is always a question for the judge,
though the disputed facts, if any, upon which that question de-
pends are to be determined by the jury.

The learned judge then points out that
Under the present lav,the judgecannot compel t hem togIve a special ver-

dict, or to answer questions on which he will direct judgment on 1ie w/zoic
cws,'; but there is nothing in any of these provisions which takes out of the
hands of the judge in actions for false iniprisoniment or malicious prosecution
anv power which he had theretofore possessed in dealing with the question of
reasonable and prebable cause as a prelintiinary question to be deternined by
harn before the jury could entertain those nther questions upon wvhich the right
of the plaintiff to recover depends, and the determination of which, by a geii-
eral verdict one way or the other, rests with the jury, when it has been deter-
mined that there wvas a want of reasonable and probable cause. The question
in this case is whether the plaintiff gave any evidence on which the Iearned
Chief justice who presided could rule that there was a want of reasonable and
probable cause for the course taken by the defendant, or whether there was
evidence in regard to any dîsputed fact- ner.essary to be deterrnined btfore the
Chief justice could soi rule, proper to be submitted to the jury for the purpose
of determining such facts?"

His Lordship thus procceds:
"lThe questions of the defendant's honest belief in the truth Àf the charge,

,Lfd whether it was reasonable that he should nriake further enquiry inte or
obtain corroboration of the charge before acting, are questions which it is
undoubtedly proper in sorne cases, though perhaps not necessarily inevr
case, to submnit to the jury in orde. to enable the trial judge to rule upon the
question of reasonable and probable cause. Under the circumstances of this
casý., as shown in the evidence and set forth in the judgmnt below, 1 thînk
such questions wvould have been proper, and that there was sorre evidence upon
which the jury might have answered iheni adversely to the defendant. For
the reasons givun in the judgrnent appealedi from, 1 think the order setting
aside the judgrnent at the trial and granting a new trial wvas right, and that
this appeal sl.ould bc dismissed."

MIr. justice Burton and Mr. justice Maciennan differed froni
this v'iew. The former said

11I have bîated rny views generally very fully in the cai;, of Hamilton v.
Cousine'au as to the prouf necessary tu sustain an action in cases of this kind.
The tact& briefly stated are that a staternent was miade to the defe.ndant by a
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