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in snch calta itemrs te he situply appellate. Slec
lit ae Cltgliorn, 2 17. C. L. J., N. S., 133; Rie
fltevenan, 1 IJ. C. L. J , N. S., 52.

Tht paymeuts to Sovîreign, Lange and Lyons
tri admitted. These paymente must, lu îny
Opinion, hi applied lu reduction of tht sehedule
lebta, sud heiug applied lu that way arili reduce
he amoutît of tht debts of tht dischargiug crîdi.
ors te a suni itas than tht amounit requireS te
,fe'ct tht iuseivtnt's discharge.

Takiug this vitar of tht case, it is unueciisary
'or me te enter inte tht question of the insol-
rent's conduct lu netaiuing anS dtaliug with tht
state as disclosed lu bis examnination, nor bow
'ar the sane may have tendeS te briog hlm
vithin tht Provisions of tub-sic. 6 of iec. 9.

C'ofiroation 2'tftsee?.

UNITED STATES REPORTS.

SUPREME COURT 0F VERIMONT.

MoDANiELS, EXEcLioR, &o. v. MeDA.RiELs.

Couversations bail with .iuroiî about tht uase ou trial by
the fricud utLso the prevailiug party, juiteudic aud iali'n
litcd co îuî,iieuc thc vicrit, u9iiotîtute a suttichiut
eauei ni t) -ri'.it the court iu guiutii' a ue' triai, ctcu
thoui 'hpt sho un te have jultueurcit the, verrchet nu point
of fi, md theuglig they wec hiaf without t procure-
nieut knoicedgeo 'te p0res afitu parcs, and ist cricd
te by , ht jurors withouit uierstaihulg thiat thecy wci'e
guilty e. iistiiiiduct iii sO coiuig.

A muotion fori' iit'i trial, niio tic "rouid il fnmicr duit
by jurer, duru" tbe trial, iietd uot ctotia ii au tNimauit
flint tht iiii conrduit was ukuýowui i, thteî îuovl rpîty
before uicL jury retired, Il woutd scciim te b otiw e
whlic t htttii to tut jOtr t iO ie Ina

t
t wtiicl

existedb 'I liei the tritl commuinutd, aud wlihi uciglit
have beita cituit for challenget.

The fat ,ii tu il ;ýý ioNiiig pecril utglccted tu ifi'îî the
courît, lîcorc lii jurîy r( tic'd, ) iiis(ýi'eiu>onî the îart
of jurer 'L',o tue triat whiii caille te us Ii Mi 'ge,
viil i t , i tï irei ic i, un c irtiy, aiS a riiatt roi lc'
ddtw t ý th îlîifr t uotiL, tuiît- woiil ho îu
circuittauti te oîîidrit ,witli otli, eby tt court
tu driiiie lchr iici discrî'tioi, 'te set a idlr
the verit.

Appeai freint flic prehate of an instrument Pur-
portîug te be the last will and testamcent of
James LMeDaniiels, deceaseci. Tie case wastriod
hy jury, at the September Teain of the Ruttland
County Court, A. Dl. I361, Upon the issut joinied
upon the plea, thut the instrument la flot tire lait
vil[ and testament of the derooso i, atîd a ver-
dict was reridered for the proponoent. After
verdict, aud before judgment, a motion was Suld
by the dtfeïudant te set nside the verdict for
Beveral causes, atnuug whir.h was the f'ollowiug:

IFor that aonme of the panel of jurera, after
they were tmpannelied, and during the progress
of the triati, and out of Court, were talked te and
with, taponr the SubjeCt ef said cause, sud favota-
Nly te the proponeut, hy the agents, emissaries,
and friends of Isaac Mcllaniels, and hv thema
werî urged and solicittd, and influenceS hy una-
proper conversations with said jurera, or in their
presînce, te reuder a verdiet in faor of the
propoent, *" This motion 'ias aupported by
accornpauyiug affidavits. Further testtmony was
taken and fileS by both parties, and at su
adjourned session of the Coutîty Court, Peck, J.,
prsidiug, thîe verdict wss set aside for tht cause
embove assigucd.-to which decision tht proponeut
excepteS. Tht exceptions wirî alloared, Subjet
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te the opinion of tht Sopreme Court wbethen
exceptions wili lie lu sncb a case. Tht excep-
tions set forth that tht court found that tht con-
versations detailed lu tht affidavits tient baS
with, and lu tht preseuce of tht jurons 'wbo trieS
the cause, dnriug the triai, anS that Severai of
tht pensons holding sncb conversations. 'were tht
frienda of tht propoueont, and that tbey held sncb
conversations fer tht purpose of influeuciug the
verdict of tht jury lu hie favor ; that this was
dodo witbonit tht procurement of tither tht pro-
pounut or tht defeudant, sud without tht know.
ledgî of the propouent. And tht court diS net
fiud that il wae doue with tht kuowledgî of the,
defendant, It 'was aise fouud that tht conversa-
tions titre of a, chanacter directiy eaicuiated te
influence tht verdict lu favor of titi propornînt.

Tht court did. net tind auy corruption, or iu-
tentionai miscouduct lu any of tht jurore, but
did Sund that some, of tht jurors tient gniity of
impropriety lu snffering conversations to hi held
with thtra, sud in their presînce aud heariug.

Tht counsti for tht proponeut centended that
the court cenid net iîgaiiy set aside tht verdict ;
aud particuiariy hîcause it tias net set forth lu
the motion, uer lu tht affidavits sustaining the
sami, that tht defîndaut had ne kuowiedgt of
tht conversations 'wbeu thîy occnrned, sud
before tht jury retireS te consider tht verdict.
But tht court buSd tbis trot te hein iawessentiaî.

13.* Edgertoii aud Dasniel Ptobers, for tht plain-
tiff-I. As a generai proposition, il may hi saiS,
that the setting aside, of a verdict, sud tht grant-
ing of a neti triai, resta iu tht Siscretion of tht
County Court, te 'which ne exception. lies. But
thia diecnetien is net unrestrained liceuse. It ta
iimîttd hy legal principies sud legal miles. It
depruda, botb ai to its exorcise at ail, and, in a
dignee, as to tht mode of its exercise, upon tht
facti foisnd. So far as tht decision heleti can hi
nesoived imb a legai conclusion front tht facts
fontd and statedl upon tht record, il is înbject te
nevisieu : Joilal v. Barntll, 20 Vt. 159-160;,
Brigigs v. Georgia, 15 Id. 61 ; fl'euch v. Sih et
al, 4 Id. 838.ý

2. Tht court reports, that tht conversations
referned te "titre of a cbanacter dinectiy ctticu-
lteS to infloence tht verdict lu favor of the
plainif,"î but dots not fiud tbat tht verdict tins
thus intlutni.td ; that therei was no l'corruption
nor intentionai miîcondnct lu any of tht jurors;"
sud that thoe conversations were baS "tilîbout
the promuremeut of the plaiotiff, sud 'iithout
his knowltdgt." Courts iil not visit tht cou-
sequeucca cf au innegnlarity upon an unoffendiug
party, usultîs it appean that it bas wreught tome
injury te tht ether party: .Denekson v. Pow'trs,
85 Vt. 89 ; Downer v. Baxcu-, 30 Id. 467;
Blaine v. Chtinber8, 1 S. &e R. 169;- 2 Grah. &
Wat. N. T. 809, 810, 312, 317 ; ShIea v. Lawrenre,
1 Allen 167,

8. This 'mas net a proper case for tht exorcise
of auy diîcretioîîany action cf the court. lune-
acuh as it muet hi assumed that tht defendant

kueti of titi matters compiainedI of, at the tino
cf their occurrence, sud diS net bring thora te
tht knewledgce of the ceunI hefene the verdict,
but iay quiet, specuiating uspon tht chanci cf a
verdict ln hie favor.

Ou this point tht case States tht non-fludiug
cf tht court. IlTht court diS not fiud thot it

November, 1868.1 [VOL. IV., N.S.-28,5


