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ject. he wa8 entitled upon bis Rcceptance of' the
office lu lîold it for life, excepting he were guilty
of imniovaliîf vr heterod'xzy, neither of' wlîicb,
however, hîîd been imputed tb him It wns also
cnntter.iel that he was cestui que trust urîder the
sefflement. iind bnd a lit'e intereQt in the endow-
ment. They citeil Lewin on Trusts. 40-2. q. 17 ;
i)oe d. jnes v. Jones. 10 B & C 718 ; Doe d
Nicholi prid Others v. M"!Kae,. 10 B. & C 721;
Aiiorneiv General v recirson, 3 Mier 354, 357,
402 -, Folel v Won tuer. 2 . & W 216 ; Du
gars- v. Rivaz. 8 W LI 225 ; 28 Beav. '233 ;
Attorney (7eneral v. Drummond, 1 Dr & IVer.

lVii4iread appeared for the dlefendint Christie.
anud ubiiîling that he ought flot to have been

maâa det'endiint, tisked fuir his cosîs
Greene. Q C., for the defendant Pike, urged

th-lî lie ought flot be made a party to the suit;
that hie was only agent of the defendant, G-rlon.
and tihat he was enritled to his costs, le cited
l'orp v Eserard. 1 Russ. & M. 231 ; Calvert's
Parties, to Suits, 801.

Hard?. Q C ,in reply., urged that nt law the
defendant Gordon was a mere tenaut-at-wjll to
the trustees. and was removahie by aý mîij-rity
either of' sueh trustees or of the congr-gLion.
Hie citeel Perrýy v. S/iipway. 1 Git'. 1 ; A4forne!i-
Grenpril v. A/ed. 7 8ii 321 ; D'îe d. RErl l'hanet
v. Gefriarn 1 Bintz. 357 ; Rex v G iskin. 8 T.
IL. 2019; Porter v. Clarkce, 2 Sim. 520 ; Davis v.
Jenkine. 3 V'es & B. 151.

Ar the conclu4ioî of' the arguments bis fIONsaUat
Bnid thýLt lie would flot deliver j'îdgment until
nert lerîn He stro'îgly exhorted the parties to
corne ru some arrangement in the interval.

(l'o he conhintied.)
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1. A contraet nît to aru'y on a partictilar business ins a
particeilar îî!aee is ini reitrajint of trade, and altliotigdî
Vatlidl if iii LZie, its existence inist hi' prov'en by elear li
satiit,.zt >ry evideuce, andi will îîot be iîîferred fri'uîîii e
fact of the sal of tile good îvitt of a business.

2. After ni rkin g siu'-h a sale, Iiowever, gooîd faith requires
titat tuie veiîdai shall not hold tîjiielf ont aa; continuîiîî
bis foaier buiinusï, and lie will be restrained fronî 80
duîing.

Appèci from the decree of the Court of Coîp-
raou PI-4s of Philadelpbîa Couuity

Opinion bv WILLIAms. J., July 6th, 1869.
WNe have no douht, of the valiIity of sucb a

contreiet as is alleged in the bill. if founîlei ou
a sîîffiaient c insideraîjon'; or of the power of the
court to restrain its breaob by injonction Our
doubt, in this Case arises froin the iflsuffioiency
of tbe proof tii establisb the existence of the
allered sigreement. It cannot ho inferred from
the sale of the gond will of tbe business, and it
is expressly denied in the answer. The sealed
agreement het ween the parties. given in evidence

*by thse plqintiff, Catiil Do stipulatiin or cove-
nlant on the part of the defeudant, 'either to re-
tire iraîn the busirie-18, or Dot to resune it egiin
in the city utf Philadolphiîi ; andi ib'is respect
it ftou>' corroborâtes and su8tains the answer.

Nor is there any sufficient; evidence thett such
a stipulation was omnittel through the fra'u'i of
the defendant, or the mistake of' thse parties,
The only evi1ence from whieb saicli an inferenc e
could po0;ibly aîrise is the testimony of Joseph
R and Alexander Black. hut neither of these
witneslies proves that it was one of the express
terme and conditions of thse sale thuit the de-
fendant was ta retire fromn the business. an(d not
to resume it azain in the city ut' Philaîlelphia.
On the contrtiry. tbeir teqtim )ny arnotint4 to nu
more thîln a declaration of thie îieferîdarit'.s mnen-
tion Dot tu go int the business agîrin in Phila-
delphia, on Rcciont oft'hie state ut' his healrh,
which bl e ampellel hini ru give it up, The
fair inference froin their tegtiïîiony. in conrîec.
Cion with the bIînrk let't in the agreeniemt. is that
while the det'6ndrint declared il mn ha his inten-
tion tînsl purpose flot to resume the loisimics. he
was unwilling and refused tu hind himself by a
Positive qtiPulation not tu restitme it at any timi6
thereafter Thiis inference is greatly mtrengîla-
enpel hy the plaîinriff's admissioîns tu Baîldem'ston
and Fogg after tbe defendant bcd remumed the
husines. and hy the fnct that ho furnishedl him,
Wilhout remnonstramîce or objection. goods 10 carry
un the business for two or three months after he
bad re:umed it. As the alleged agreomeni is in
restreint uof trade. ils existence shîîuld be es.
tablisbed by c'ear and satisfactory evidenice. in
ordsr to jusri'> the court in reqlraining ils brench
by injumîiîtion, There should be no doubm or un-
certainty in regard to its terms. or the considera-
tion uipun whicb ht was founiled Flore the par-
ties have put their coritract in writing, anet it mnust
be Allowéd to speak for irýelf unless ifris dlear>'
sbown that the stipulation in question was uinit-
ted Ilîrougli traud or mist'îke. Umîder the proofs
ini thi4 Case a court ut' equity would tint ret'art
the agreemnn as written tend gealed by tie ptr-
lies ; and ift' l.y> had not redluced their cant ract
to writing, the eviidemce wouldl ha whe.lly inisulli-
dient to establjsh it as allegeil by the piiîinîiff.

But rtere is more uf substance in the cam-
plaint as lu the manner in wbich the' defenlant
is carrying ou the business of an undlerînker.
H1e sold the goo1l-will ot' hit hîisi,îe-s to the
plmirîtilf for a valuable consîderation. and go-d
fli'rh requires that be slîould da nothing wbich
directly tend3 to deprive himi ot' itq he-ne-flîs and
aliv.nteîges The bill charges an 1 the evid-ence
shows ther ho is holding binieif oîit to the
publill hy wlvertiements as having removed
t'rom bis former place of h'îsinesî-No 1 *3 13 Vine
Street la his pre8ent place of' business No 1539
Vine Street-were he will continue bis formner
business It is clear that ho lias no righr to
hold bimmelf ont aý cunfinuing the business which
he sold tu the plaintiff, or as carryimîg on bis
former business et enoîher place to whioh be
bas removed. Ilagg v Kirby1, 8 Vesý Cli Rep.
2 14; - hurion v. Dugeis, 1 Johns. Eng Clh. R:p.
174. While, tîterefure, the appeliant is entirled
to have tbedecree ut' tue court helow. re-ztrairiug
hlm from conducîing or carryîîg un bks business
ut' unierlaking, &c., witbin the limnits of the City
ut' Philadelpuhîa, reverserl, it mnust be so muuiified
as lu resîrain himl from holding himelt' out tW
the public by advertisemènts or otherwise, as
continuing bis former business, or as carrying
it on et another place.

Let the decree Ile drawn up under the rule.
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