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connty of Leeds, bave this day been charqed upon
oalh before the undersigned, one of Her Majes-
ty's Justices of the Peace in and for the said
united counties," referring to the united counties
of Frontenac and Lennox and Addington, in the
ruargin of the warrant. If this statement be
ct'iiclusjve, because the warrant was put in by
the plaintif as part of his case, then it is need-
less ta go further with this part of the case, be-
cau';e the plaintiff's objection that there wes no
charge iii feet made, wilI have been repelled.

Tiiet it ip evidence for the defendant ie no
d-wibt correct: HcqIock v. Sparke (1 E. & B.
471) ; but liow can it be said to b. conclusive
evidence of the truth of the fact ? That would
be to ilake the very.ground of compleint against
the magistrate a fuit and sufficient justification
for his misconduot, andi for the injury he liad
donc 'ýo the plaintif. The plaintiff's assertion
is, that the warrant is false in fact; and the
dietendants' answer is, that although it be so, the
plaintif is flot ta, be allowed to ssy so. This
would b. to carry the doctrine of estoppel to, an
alarming extent, if a warrant, 'whicli is not an
adjudication or conviction, but a mere personal,
order of the magistrat. to arreet the plaintiff,
drawn up by himself, and upon bis own indivi-
dotil re8ponsibility, were to draw along with it
the sanie incontrovertible vir'ty which a record
dees, so long as it remains unimpeached.

Žio authority was cited for this position, and
we can fiud none for it ; and wo think the law is
quit. favourable enougli for the magistrat., by
miaking it evidence, that is, prim2 facie evidence,
for hâù and leaving it for the plaintif to repel,
if lie eu, this primâ facie case.

lIn Leary v. P'atrick (15 Q. B. 272), where the
conviction lied been quashed, and did not recite
that the magistrates had awarded costs, but they
xssiued a dititreas warrant, výhich recited that
tliey lied adjudicated upon theru, Lord Campbiell,
C. J., asked, I as there any evidence that the
jiistices did in fact ascertain tlte amnount of the
co'sts, except the recital in the distress warrant?"
Atxd lie afterwards aaid: IIThe distresu warrant
rLcited an adjudication to pay c oats, but that
was contrary to the fact. The ixnprisoniment
ntii warrant and seizure are ail defended on the
gi îèund that there was on adjudication to pay
cost$4; and as there was no sucli adjudication, 1
thiiîk it i8i an illegal warrant, and that the ira-
prisouinent was wrongful, and the seizure of the
goi>db an excess of jurisdiction."

'i'he distress warrant, in that case, was entitied
to as mucli faith and credit as the warrant in the
pretsent aîction:. the one was not only tested by
thie conviction, but by the actual fact, apartfrotn
the conviction, wlietlier sunob an adjudication liad
or hied not been made; and the present warrant
can lie tested, also, by the alleged information,
if ther. be one, or by the absence of one, if it
he -,hown that there was not one in fact.

%Ve think tb. plaintif had the right ini law to
show tiiere was no sncb charge made before the
defondant Ferguson, as ho had represented in hie
warrant; and we think il was proved, by reaaon-
a¾o e e idence, at the trial, thet no charge of any
kind, verbal or in writing, on oath or without
oath, lied ever been made to the magistrat., as
IN bas doscribed in bis warrant.

TVien. as ta the effect of acting witÈout an in-
frmation upon oath. ^.

It appears that the law always required there
,hould b. an information: Rex v. Faller (I Ld.
Ilay. 509); and that in strict form it sliould have
been in writing: Brookskaw v. Hopkins (Lofft.
240). In Rex v. Birnie (1 Moo. & Rab. 160) il
was decided by Lord 'Tenterden, C. J., that
magistrales lied no riglit to detain a known per-
son to answer a charge of misdemeanour ver-
bally intimeted to them, but withont a regniar
information before thera in their capacity of
magistrates, that they inay lie able ta judge
wlietlier it charges any offence to which the party
ouglil 10 answer.

In th. King v. Wheatman, (Dougi. 846,) Lord
Mansfield, C. J., said, "lThe defendant enu b.
convicted only of the charge in the information,
and thel must lie sufficiens. ta support the con-
viction ;" and Ashurst, J., added, "lThe evi-
dence must prove, but cannol supply any defects
in the information."

la Raxter v. Carew, (8 B. & C. 649,) it wns
ruled that magistraýee were not obliged to tae
an information upon oath, when the statut. did
nat require lhey should do so.

la Reg v. Miliard, (17 Jur. 400,) Park., B.,
said, "INo magistrat. can proceed withant an
information; but unless the. statut. require that
th. information sbould, b. ia writing, or an osîli,
it need flot be so."

Ia Caudle Y. Fergugon, (1 Q. B. 889,) where
the cierk of the magistrat. lied taken the infor-
mation in th. absence of the magistrale, and the
warrant to arrest did flot recite any information,
Lord Denman, C. J., said,. "Thie-warrant is
clearly insufficient: il does not state any infor-
mation on oath : tbe magistrate's jurisdiction
depends flot an jurisdictioa over the snbject mat-
ter, but over the individual errested: to give him
that juriediction, there should bave been an in-
formation properly laid."

Coleridge, J.. said: IlIt is true that a magis-
trale bas jurisdiction over th. offence in the
abstract; but to give lira jurisdictb in any
parliculax case, it must be sliown thers was a
proper charge upon oatl in that case. A man,
because lie is a magistrat., lias no riglit ta 9.rder
anoîlier to be taken for an offence over which he
lias juriediction, without a charge regulariy
made. The warrant does flot alate a charge, and
the facts, independant of the warrant, do not
shew such a charge on osîli as justifies th.
defendant."

Se. also Th1 e Queen v. The JTustices of Bucking-
hamshire, (3 Q B. 807) ; llaylock v. Sparkes (I
E. & B. 485); 1 WS. Saund. 262, note (1) ; and
Crepps v. Durden (1 Smitli's L. C. la th. notes.)

These deciarations of th. law, coupied wilh
the positive provisions of the statule, that an in-
formation in writing and on oatli 8hall 1' laid
before the magistrat., leave no doulit thet il was
not only the duty of the defendent Ferguson, but
that lie lied flot aulhoriîy ta issue his warrant
for the' arreat of the plaintif, without sudb in-
formation baving been first made ta hlm.

The directian whidh. the judge ought to give
to the jury in an action against a justice, would
b. and should lie ta this effect, wliether Ferguson
honeeîly believ.d lie was acting la th. execution
of his duty, as a magistrat., witb respect ta any
malter withia hie jurisdictian-(see U. C. Act,
ch. 126, sec. 1) ; or wlietiîer lic honestiy believ-
ed lie was acting in the execution of bis offices
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