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¢ But the glory of the Eunglish law consists in clearly defining | ment, can suspend or authorize the ruspension of the writ of

the times, the causes, and the extent, when, wherefore, and to what
degree the imprisonment of the suhject may be lawful. This it is
which induces the absolute necessity of expressing upon every
commitment the reason for which 1t is maue, that the court upon a
Aabeas corpus may examine into its validity, and, accordiog to the
circamstances of the case msy discharge, admit to Lail or remand
the prisouer.

** And yet, early in the reign of Charles I., the Court of King’s
Bench, relying on some arbitrary precedents (and those perhaps
misuaderstood), determined that they would not, upon & Adbeas
corpus, either bail or deliver a prisoner, though committed without
any cause astigned, in case be was committed by the special com-
maad of the king, or by the lords of the privy council. This drew
on s parliamentary inquiry, and produced the Penitron of Right (3
Chas. I.), which recites this illegal judgment, and enacts that no
freeman herealter sball be so imprisoned or detained. But when
in the following year Mr. Selden snd others were committed by
the Jords of the council, ia pursuance of his Majesty's special com-
maad, under a general charge of ‘notable contempts, :nd stirring
up sedition agsinst the king and the government,’ the judges de-
layed for two terms (including also the long vacation) to deliver
an opinion Lhow far such s charge was bailable; snd when at
length they agreed that it was, they however anoexed a condition
of fioding suretics for their good behaviour, which still protracted
their imprisonment, the Chief Jastice, Sir Nicholas Hyde, st the
same time declaring that *if they were again remanded for that
cause, perhaps the court would not afterward grant & Aabeas cor-
pus, being already made acquainted with the cause of the impri-
sonment.” But this was beard with indignation and astonishment
by every lawyer present, according to Mr. Selden’s own account
of tbe matier, whose resentment was not cooled at the distance of
four-and-twenty yems."

It is worthy of remark that the offences charged sgainst the pri-
soner in this case, and relied on as a justification for bis arrest and
imprisonment, in tkeir nature and character, and in the loose and
vague maover in which they are stated, bear a siriking resem-
blance to those assigned io the warrsot for the arrest of Mr.
Selden. And yet, even at that day, the warrant was regarded as
such a'fiagrant violation of the rights of the subject, that the delay
of the time-serving judges to set him at liberty upon the Aabeas
corpus issued in bis bebalf, excited the universal indignation of the
bar. Tbe extract from Hallam's Constitutional History is equally
impressive and eqa.dly in point. It is in vol. 4, p. 9, and is also
cited at length in the pote to pp. 136, 137 of the 3rd vol. of Wen-
dell's editicn of Blsckstone:

* It is & very common mistake, and pot only among foreigners,
but many from whom some knowledge of our constitutional laws
might he expected, to suppose that this statute of Charles 11. en-
larged in a great degree our liberuies, and furms a sort of epoch in
their history. Rat though a very beveficial enactment, and emi-
uently remedial in many cases of illegal iwprisoument, it intro-
duced no new principle, nor conferred any right upon the suhject.
From the carlicst records of the English law, nn freeman could be
detained in prison, except upon a critinal charge or conviction, or
fur a civil debt. Io the former case it was always in bis power to
demand of the Court of Kiog's Bench a writ of habeas corpus od
suljirendum, directed to the person detsining bim in custedy, by
which be was enjoined to bring up the body of the prironer, with
the warrant of commitment, that the court might judge of its euf-
ficiency, and remaad the party, admit him to bail, or discharge
him, according to the nature of the charge. This writ issned of
right, and could not be refazed by the court. It was not to hestow
an immunity from arbitrary impriscoment, which is abundantly
provided for in Magua Charta (if indeed it is not more ancient),
that the statate of Chas. 1[. was enacted, but to cut off the abuses
by which the govercment’s lust of power, and ibe servile subtlety
of crown lawyere, had impaired so0 fondamental a privilege.”

While the value set upon this writ in England bas been 8o great
that the removal of the abuses which embarrassed its enjoyment
have been looked upon as almost a new grant of liberty to the sub-
lect, it in not to be wondered at that the coutiauance of the writ
thus made effective should bave been the object of the most jealous
care. Accordingly, no power in Evgland, short of that of Parlix-

habeas gorpus. 1 quote again from Blackstone (1 Com. 186):
« But the Lappiness of our constitution is, that it is not left to the
executive power to determine when the danger of the State is so
great as to render this measure expedient. It is the Parliament
only or legisiative power that, whenever it sees proper, can au-
therize the crown, by suspending the Aadeas corpus for a sbort and
limited time, to imprison suspected persons without giving any
reason for so doing.” And if the President of the United States
may suspend the writ, theo the constitution of the United States
has conferred upon him more regal and absolute power over the
iiberty of the citizen, than the people of England bave thought it
safe to entrust to the crown—a power which the Queen of England
cannot exercise at this day, and which could not bave been law-
fully exercised by the sovereign even in the reign of Charles the
First.

DBut [ am not left to form my judgment upon this great question
from soalogies between the Knglish government and our own, or
the commentaries of English jurists, or the decisions of Englivh
courts, although upon this suhject they are entitled to the bighest
respect, and are justly regarded and received as authoritative by
our courts of justice. To guide me to a right conclusion, 1 have
the commentariea on the counstitution of the United States of the
late Mr. Justice Story, not only ove of the most eminent jurists of
the age, but for a long time one of the brightest ornaments of the
Sapreme Court of the United States; and also the clear and
autboritative decision of that court iteelf, given more than half &
century since, and conclusively establishing the principles I have
above stated.

Mr. Justice Story, speaking in his Commentaries of the Asbeas
corpus clacse in the Constitution, says:

41t is obvious that cases of s peculiar emergency may arise
which may justify, nay, even require, the temporary suspension
of any right to the writ. Bautas it has frequently happened in
foreign countries, and even in England, that the writ has, upon
various pretexts and i been suspended, whereby persons
apprehended upon suspicion have suffered a long imprisonwent,
wometimes from desigo, and sometimes because they were forgot-
ten, the right to suspend it is expressly confined to cases of
rebellion or invasion, where the publio safety may require it—a
very just and wholesome restraint, which cuts down at a blow s
fruitful means of oppreasion, capable of beiag abused in bad times
to the worst of purpores. Hitherto no saspession of the writ has
ever been authorized by Congress since the establishment of the
Coastitation. It would seem, as the power is given to Congress
to suspend the writ of Asdeas corpur in cases of rebelliom or iuva-
sion, that the right to judge whetber the exigency bad arisen mast
exclusively belong te that body.” 3 Story’s Con. on the Consti-
tation, section 1336.

Aud Chief Justice Maraball, in delivering the opinion of the
Supreme Court in the case of cx parte Boliman and Swartwout,
uses this decisive language in 4 Cranch, 95: ** 1t muy be worthy
of remark that this act (speaking of the one under which I am
proceeding) was passed by the first Congress of the United States
sitting under a Constitution which bad declarcd ¢ that the privilege
of the writ of Aaleas corpus thould not be suspended, unless whea
ia cases of rebellion or invasion, the pulic safety wight require it.’
Acting under the immcdiate influence of this injunction, they must
have felt, with peculiar foree, the obligation of providing cfficient
means by which this great constitutioual privilege should receive
life aad activity ; for if the means be not in existence, the privilege
itsell would be last, although no law for its suspension ehould be
enacted. Under the impression of this abligation they gave to all
the Courts the power of awarding writs of Aalbeas corpus.”

And again, in page 101 :

« If at any time the public rafety should require the suspension
of the powers vested by this sct in tise Courts of the United States,
1t is for the Legisiature to say so. That question depends on
political covsiderstions. oa which the Legislature is to decide.
Unii! the Legislative will be expressed, this court can caly see 113
daty, and wmust obey tke laws.”

I can add nothiog to these clear and empbatic words of my great
predecessor.




