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p'ope of the assets of the testater ; tlîat over
thom hc lias absolute power; aud that they can-
iiot bo followed by the testator's cre'dhtors. It
%would ho nionstrous if it were otherwise. * *
It is also cîcar, that if nt the time of alienation
the purcliaser kuoivs they are assots, this is no
evidenceo f fraud, for ail the debts may have
lîcen nlr-endy satisficd ; or if he k-nows they are
inot ail satiAfed, must hoe look to the application
of the xxîoîney ? No one would buy on such ternis."

Et:e plaiutiff 's counsel urges, that since 5 Gco.
Il , ch. 7, and the deci2ions of our courts thereon,'lainds must bo regarded as chattels for satisfac-
tion of debts, and liable te the like remedies
therofor. If we concede this to hum, and even
carry it a stop boyond the doctrine cstablished
in Gardiner v. Gardiner, snd hold the lands to
lie as!4et8 iii the widest sense of tîte teri in the
biands of the exocutor or administrator, dut of
v. îxicla (that is, by sale of.which) the latter can
satiqfy the debt, we would stili have te place the
lands in a far worso position thtan pire pPo.'son-
n ty; as the latter could be certainly sold te
rjiize money to pay debts, and the purchasers
hold thien by an undouhted titie, wvhiie the real
e:st.-te could ia practice nover ho sîîfely realized,'suhlJect, as it is urged, te a specifie lien to the
ex lent of ail unpaid debts.

It i too late to question the doctrine laid down
iu Gerdiner v. Gardiner, after its universal adop
ti,)n for tlîirty years. But wçe are not hound to

go eyond its boundiries, and add another heavy
hurden te ho borne by lieirs aad devisees, nor dIo
1 ftlel prcssed by any difficulty suggested at the
bar ns te the manner of reaclîing the real estate,
or coinpchling aa accounting froin tho lieir.

Tite plaintiff relies clîicfly on sanie expressions
used by the judges in Leviscoizte v. Dorland, ] 7
UJ. C. Q B. 437. 1 do net consider that the point
now hefore us proseuted in that case. It was
thiere only neccssary to decide agaitist ait at-
tettnpt hy an adîninistrator te ansiver the plain-
tif's replication, of lands aiti claimingjulgnielit

icîîtthe-n, by settiug up a inortgîîtge on the
litnd prier to tcstator's death to its full value,
and that tlîe lieir at law conveyed it to thue ad-
muiistrator (the defèndant), Whîo to Save cobts
releised tho equity of redemption. 1 cncur iu
flie decision against tlîis rejeiiider, and tlîink thue
plaintiff bhonild have had judgmcnt, lcaving him
to il reniedies thereunder.

Froîn an early period our courts ihave. decidcd
tliot lands are nlot 'oound until delivcrýy of exeu-
tiuîr process against tlien te the slieriffi I sponk
tint now of the effect of the statutes recontly
rtip<a.ltd as ta rcgisteringjudgments.

Tite statnte 5 Oco. Il., chîap. 7, mnakes ne
es1 îccial provision for suits ngainst personal
reprec.imtntives, heirs or devisees, beyond what
th-cy cout gather frein the words, Illaiids," &c.

hel-onging te any person indohted, shalh ho
hiable te rind chargeable ivith aIl just dehts,
chîties oiid demands of what nature or kind
Soerer, ovviug by any such persehi te luis )Mojesty,
or any of lus tiubjeets, and shahl and maoy bc
aésrtfs f,-r the satisfiicticn thereof, in likoe m-anner
ats rcal estatos are hy the iaw of England liable

:the s.-tisfaiction oi, debt.s duei by bond or otîxer
apco y nd shahl ho subjeot te the like reine-

dlies, proceiings and process in iiy court of
haw or equity," &o., "for seizing, extcnding,

selling or dispesing of any snchboliuses," &c.,
Itowards tlue satisfaction eof suclu debts, duties

and demands, and ia hike manner as perseual
estates in any et' the said plantations respectivelJ'
are seized, extonded, sold or disposed of for tho
satisfaction eof debts."

If the statute have, as it were, oonverted lands
into :more porsonalty for the payînent nf debts,
giving theni aIl the incidents of chattols, thon an
exeuter or adininistrator cao deal -%vith them as
chattel8, and tura theni thus into nieney, aud
the liona fide purchiaser acquiros indefeasible o,
title thereto. Our courts deny this application
of the statute. It romains te bo considered if
a- power eof sale romains with the hcir or dovisee.

The foc canniot, I think, romain in abeyance,
but on the death eof the ancestor vosts nut onco in
the lieir.nt-law. Tho latter, I may assume, enters

iet possession. Thoro is ne 'iili speaking et
debts or crcating any charge on the lands. Tho
heir proposes te soli. A purchaser -makes the
usual searches in the counîy registry, fiuds the
title cleair, examines the shoriff's office, finds ne
Oxecution process, causes searcu te ho nmade for
judgments, finds nething ; and thon in goed
falith, knowing of ne debts, purchases for value
frein the hieir.

IVe are now teld that if twe or three yoars
afterwards a pronîissory note ondorscd by the
ancestor ho discovered, or any dlaims lie ad-
vanced for wages, &c., &c, and a suit ho coin-
xnenced, and judgmont ultimately recoverod
against an executor or administrater, thut this
]and, se sold and ia the bauds of an innocent
purchaser, has been always specitically hiable for
tiis debt, and eau ho sold on execution pîoess
on tlue judgsnent.

I hope that thîls will net ho found te ho the
law of the land ; and ia the absence cf any
decision on the express peint, I must nt once
express my tlissent frein any sncbl positionî.

It is suggosted that if the law ho neît so, thon
a fraudulent heir may ut once hy a sale defea
theo creditors of his ancostor.

A frauduheat executor or administrator nîay
possibly eflèct tue sanie injustice ; and in the
case of' executors ne security wold ho forth-
comnîg te redress Lte wrong. I presume a court
et' equity bas ample powers te interfère 'when
required for the admini:,qration et' en ostate, and
if there ho any legal diffictîhty in proceeding at
lar agititist an lîeir, the oqnity jurisdiction caua
bardly fait te compel an account.

The difficnlty that presses on me is ttis : Had
our courts, îvhen decidiug thtat lands could ho
soid on a judgment against executors or adinin-
istratOrs, advauced a stop furthier, and doter-
mincd that, as the 8tatute in their judgînent
mnade thens assets, subjeot te like remnedies and
process os personal Ostates, tîey canld be soîd ns
personalty by the executors, thon the remedy
wonld ho complote in practico. 1 think, if 1
ceuld overcomo the firgt diculty, wluich eàs dis-
posed cf by Gardiner v. Gardiner. and hold thiat;
the bcir's ostate could proerly ho divested hy
procoss iii a suit te irhîicb li vo s net a pnrty, I
ýçould have fcît nuyself onsily drawn to the con-
clusion that as inere personalty tue execuitor
could Soli. In Thomason v. Grant, (1 Russ. 540.)
Sir Thninns Plumuer says : -4The executor's
riglit cf retainter over persenal property is clear;
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