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cipality froni acting e.n such by.law, and froni making, issuing, or te whom Robert Smith conveyed the land after bis marriage with
nogottnting avy of the debentures ordered by it to ho issued. Agnes.

A motion was made upon notice, before bis Lordship. the The defeudnnts case nt the hcaring, Iras, flint bcforo lîlo zurr-
Chancellor, for an injuiietion, in tlîo termB of the prayer of the rnge, Robert Sinitlî had contracted tu sell the land in question tu
bill, wlii-l application was refused, liberty being given, howover, Kinimerly nnd llubbard, under Nwhoni ho claiims.
inothe plaintifs. to put the cause in the iit of causes for re-hoaring The mnaterial dutes Irere contract of sale boféo or on 12tl
and wliich, accordingly came on before the fuit court. September, 1816, Rtobert Smith Dot liaving theji receivcd a patent

Strong, Q. C., and lake for tho plaintiffs. from flic Croivo; issue of thie patent te Rtobert Smith on 30th
ZikLennon, contra. Noveniber, 1816; mnrring,34tliApril, 1817; conteyaîîcetonRobert
The judgrnent of thle court was dclivored by Smith to Kimmerly and llubbard. the l7th cf the saine month.
VANIZOUGîCNRr, C.-Wbcn this case was hefore me on the It was admitted fliat the puchase money was paitl to Robert

motion for an injunction te restrain the défendants froni acting Smith, hefore the marriage.
on thecir by-law, passed the 16th September, 1863, ant] numbored The contracter mnemorandum rot up, rend as follows :- Mem-
91, L expressed an opinion that the hy-law iras had, on the oranduni of agreemient, entered intq at Thîurlow, the twelfth day
ground chat it iras mlot based on the assessement as made and of Septomber, 18! 6, betireen AndrG. lZimmrly and John llbbsrd
revised last hefore the by.law iras passed, but 1 refu d the of the one part, and Robert Smith of the other part as folois-
injonction at the instance of the plfeintiffs, because I thougbt they flie said Kitmînerly and Iluhhard having purchasedl of Rtobe-Z
had not corne for it os prompt!y as they sbould have donc, and Smith, lot nuinher twenty-four, situate in the village of l3ellevil!o,
had iraiteil tili after a terne in the cemmon lair courts bad elapsed, together witb tlio buildings thereon standing, it le mutualhy
during ivhich the validity of the by.law mighit have been tested agreed upon by the said parties, that the said Robert Smith in to
before one or other of thiose tribunals, specially charged with the romain in possession of eucb part of said promises, as are occupied
cognizance of such mnatters, and ail neeessity for the aid or inter- jas it dwelling houge (until hae prepares auother place of resideuce)
vention of Chiz court thug have been avoided. On this rohieaning free of rent. It is aIse understood and ngroed upon, flhat irbatever
my brothers, with myself, are of opinion that the hy-law is invalid, expenses xnay attend the finisbing off of the Ititchen in the rear of
on the ground mentioned, and ire have not consi4ered it necessary, the bouse, agrecable to the mode intended hy the said Smnith, aro
therFfere to examine any Cther of the objections to it. Tbey, te ha paid te the 8aid Smiith by the said Kimmerly and llubbard,
hoseever, think thant the plaintiffs may have been niisled by the and at the nett price of the materials and work required."
action of the court in Smith v. Renfrerw, hefore my brother E.,gen Slrong, for plaintiff; Englù3h, for defendant.
and by flie absence. hithierto, of any rula r-quirîng parties te SP'LAGOE, V. C.-This paper, it is to hc observed, is sulent as te
proceod at the earliost opportunity te obtain i.e action of a court an3 consideration paid or te ho paid. If is 8aid for the defondant
of lai, and that to refuse inter% cntion, Chereforo, in the present that it assumes tliat the consideration, the purchase monoy, had
case, xiglt ho acting soniewhat hîastily. 1 yield to this viOw, aîready been paid. If it had heen a contract te convey, there
but ivith sonie reluctance. The bill in Chia case iras filed on the would ha rooni for such construction. lut it is not. It is only
2Oth October. Nothing Dowr has transpired since ; nothing bas an agreement, collateral Cc contract of sale, wbich it recites, in
hoon added te the plaintiff's case. A terni of the coniMOn lair relation to possession, and the finishing of n kitchen The eontract
court intervcned hefore tîjîs motion vias nmade, and a prompt of sale itself, irbether verbal or in aeriting, may, consistently wi th
application thon aud thore ivould have rondered the action cf this Chis instrument, have boon silent as Co consideration, or may have
court unnocesary. Our jurisdiction in Bucb matters, it seorms to provided for its paymient, at a future time.
me, in esqentially preventivo, aiid, Cliercfore, anciliary. It abonlil Tho legal atato heing in Rtobert Smithî at the fimie of the mar-
culy be invoked and emnployod irbero absgolutoly uecessarY ; and niage, the dofendant must show Chat the equitable estate ias in
thi2 cannot ho irbere the parties seelcîng it mîgbt have gone te the Choie under irboîn ha dlaimis; and to du thjis, must ostablisb, I
proper tribunal, and had remnoved or aholisbed the enactmnent appreliend, Clint thora iras a bin 'ing contract of sale, enforceable
wbich they askr thio court Cc restrain the use of tîlI its validity in equity. The poper which I have referred to. would ha, 1 tbiuk,
can ho ultimately 8ettled. Tlîe remedy hy application te the a sufficient memorandtum or note irithin the Statuto of Frauds,
courts cf loir is speedy and inexpensive, compared with proceed- thougis not itself a contract of sale: if the cousideration lîad heen
ings in this court. That remedy inight have heen purSued las: expressed ; but irithout chat it is imperfect. l'art performance
terni in thîs matter, and this court relieved of tho trouble, audJ by posse-ssion is urged ; but it dues not appear irhiether tho
the parties of the expense, of an application herre. When Chere possession iras before or nfter the morriago. fiut suppose posses-
bas been noe opportunity te apply te a court of law7, the exorcise sion proved, Chere is still wrmnCing evidence of a perfect contract
cf the jnrisdiction of this court, by way of prorenticu, may hc by paroI or otheri8s, because the pricn of the cbing sold is net
xnost salutary, and cran 'where thore bas been epportunity, aund proved. It mnay ho that tho price vras to ha ascertasned in soe
no default in the parties applyirg. the court may, under special ivay irhiieh the court rannot exeute.
circumstances deoni it riglit to incerfere; but certaintly not at jIt must thon rest upon this, Chat as a fact, the purchase money
thec instance of any ratc-paycr irbo miglit have gene te loir, and irbatever tho amount iras, iras paid heforo the usarriage. It bas
bath the mntter bettlcd Chere, instead of coming into thîs court, been docidod Chat payment of purchase monicy, is not part per-
andI plncing it in tho eînhbarrassing position of re&trairîing action formance te Cake the case out of the statuto. B3ut the purchaser's
on n, doîhitful by-law, whlich inny ho aftcrivards upbeld hy Che position would be Ib.is, ho liad a stffcicnt wrîting irithin tho
court wirhch is uîored Ca îîu.sh it. statuto, except as te orie point, the consideration, nnd thiatit miglit

ho ngreed bad hccoae immaterial, hecause, irbaterer it iras, it
bad been paid. Býut 1 om not sati.,ficd iritli Cuis rcagonîng ; ho-

McANîANY v. TuititULL. cause, the contract not heîng Caken out of tho statute by part
&a!ueof'asI.~us..~rO-.ZofphCodo.'.undcrFrcution- performance, thie eeral parts cf thie coutrnct must hc proed by

writing, oue as mucli ns the another ; in proving paymcnt of the
Thegc ~r&l iýirtsoracontract not Cctecn out et the Statuts etF5rauda b'r part pet. purchase lnoney, tic omouint of Chat purchase monoy is of course0

forniaote. mni, le prove.! ly writtc. esnil n htwudb rvn etrio h otatbThero leing un -u~rt of çqu&iy in 551<. miSes ,io dltiTqnee In tl,, r*;:he ,GIA setiantiaioudhprvn.uotnictocurctb
poirchaser ai that lnit A il ChaC nn l' àitd l a t e fin,e cf lthe Î"oîl paroi.
had not th.'n itrovided theachinerytf.r4oinatlnulIt otabi :igltqt I de net agree in the plaintiffs contention flhat thora being ne

,A inre ril:-t Cc do-r l, oct eieh an extato or interest iii land, ax con ho seted Court of lqluîty in Uppor Canada OC thie date of Chose transactions,
ani n l y the Pherstt un.ter an exorution.

Th,, oe defnl.nreali;zMI Andth greun4g An hichon rehe.oen tncnnt can mnke any différenîce in the rights of Chie purchaser. Ail Clint
dot- d&ntef (kar rext«. t.'etre eind to.~fn tilibiithough cao ho «aid ie, hiC the loirs of flic l'rovince lîad not nt chat cime,
dieictsd %%as dinio.ed cii,,ut caxt.«. proviled the tnachîinery for îlealiog irith cq'itahle riglit.
Thje plaintiff rPed bis bill, aq li&ving. acquircd the t itde lu dower J ht'îî h thiîik I niuglit anC te coniitîe the ihefendant hy the eridencco

of %gncq Smnith. idioi of Robhert Sînith. in a parcel of landl ii thie noir bcforée 1 haro rery hîttle doiîht thst lucre iraq a con-
To et fIChlcs'ihlc, igninst Chie defé1îdant, as claimiog under oee tract of sale bcferc lthe aarri:îgr, anîd lhînk it very probable Chat,


