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FRAsER, Appeltant, v. TUPPER, Respondent.
.Appeal - Habeas Corpits - 38 Vict. c. 11,

sec. 23.
The appellant, imprisoned under execu-

tions for penalties for selling liquors with-
out license (Rev. Stat. N .S., 4 series, c. 75)
applied under Rev. Statte. N. S.> 4 series, c.
99, " An Act for securing the liberty of the
-aubjeot," for a discliarge. The order was
mnade returnable before the Supreme Court
of Nova Scotia, and the discharge was re-
f used. Before instituting, an appeal from
the judgment of the Supreme Court of
Nova Scotia, the appellant, whose tirn'e for
imprisonment had expired, was at large.
On motion to dismisa the appeal for want
of juriadiction, the Supreme Court.

Hemd, that an appeal will not lie in any
case of proceedings upon a writ of Habeas
Corpus, when at the time of the bringing of
the appeal the appellant is at large.

'Graham, for respondent,
.Rigby, Q. C., for appellant.
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.8. N. A. .Act, sec. 91 & 92; 31 Viot. c. 60-
Fisig leases issud under authority of s.
2 of said Act - Validity of-RxduiW,
right of fishing ad filum aquoe iis rivers
aboce tidal waters ini New, Brunwick-
Rights, as riparian proprietors, of the
Nova ,Scotia &c., Land Company.
On the 5th Noveniber, 1835, a'grant

àsued to the Nova Sco<!% and New Bruns-
'wick Land Company of 580,000 acres, which
iincluded within its limita that portion of
the Miramichi above tidal waters, covered

by a fishery lease issued to the suppliant in
the lst January, 18'4, by the Minister of
Marine and Fisheries under the provisions
of the Act of the Parliament of Cana&., in-
tit uled " An Act for the -egulation of fish-
ing and protection of the Fisheries," 31
Vict. c. 60. During the year 1875, J. S.
and E. El.) with the permission and con-
sent of and under and by virtue of convey-
ances from the said N. S. and N. B. Land
Company, entered, and fished for, and
caught salmon by fly-fishing upon the por-
tion of the river so lease«t, and tlie suppli-
ant prevented theni from fishing thereupon.
J. S. and E. H. sued and recovered against
the suppliant damages before the Supreme
Court of New Brunswick. The suppliant
by his petition of right prayed for compensa -
tion for basses sustained through the illegal.
issue of a lease by the Dominion Govern-
ment, and the following questions were
submitted in the special case.

" 1. Had the Parliament of Canada
power to puss the 2nd section of said Act,
entitled "1An Act for the regulation of fial-
ing and protection of the fisheries? "

2. Had the Minîster of Marine and Fish-
eries the riglit to issue the fishery lease in
question ?

3. Was the bed of the S. W. Miramichi
within the limita of grant to the Nova
Scotia and New Brunswick Land Company,
and above the grants mentioned and re-
served therein, granted te the said Com-
panyl?

4. If so, did the exclusive right of fishing
in said river thereby pass to, the said Comi-
pany ?

5. If the bed of the river did not puss,
had the Company as riparian proprietor the
riglit of fishing ad ftlum aq'teo; and if 50,

waa that right exclusive ?
6. If an exclusive- right of fishing in a

portion of the Miramichi River passed to
said Company, could the Minister of Marine
and Fisheries issue a valid fishery lease 0
sucli portion of the river?1

7. Where the lands (above tidal waters),
through which the said river passes, are un-
granted by the Crown, could the Minister
of Marine and Fisheries lawfully issue a
lease of that portion of the river?1"


