June, 1870.]

shall have the estate at the time of the election,
and that it was rated in their names at the pro-
per amount on the last revised assessment roll.

But how is it held in analogous cases? Take
the case of voters at municipal elections—their
right depends upon the 75th section (now varied
by the Statute of Ontario, but not as affecting
the present matter)—they must be severally, but
not jointly rated on the then last revised assess-
ment roll, for real property held in their own
right or that of their wives, as proprietors or
tenants—and the clause declares such rating ab-
solute and final. Certainly in this case the law
permits no enquiry into incumbrances.

The only oath that can be administered to a
freeholder appearing on the roll to have the pro-
per qualification is, that he is of the full age of
twenty-one years, is a natursl born or naturalised
subject, that he has ot before voted at that elec-
tion and that he is the person named in the Roll:
8see Reg. ex rel. Fordv. Cottingham, 1 U. C. L. J. N.
8. 214; Reg. ex rel. Chambers v. Allison, 1b. 244.

Then as to parliamentary elections (section 81)
the law is as 1 take it the same. The require-
ment is, that they should be entered on the last
revised nssessment roll, as the owner or occupant
of real property, of the actual value, &. No
encumbrance affects the right. There can be no
enquiry as to qualification except as to the iden-
tity of the party with the name on the roll

I will notice two other cases where the legis-
lature has intended an opposite effect, and has
expressed it very clearly.

As to candidates at parliamentary elections,
the qualification is to the value of £5600 steriing,
expressed to be ¢ over and above all rents,
charges, mortgages and incumbrances, charged
upon and due and payable out of or affecting the
same;” Imp. Stat. 3-4 Vic. cap. 35, sec. 28.
No one can have doubt or hesitation here.

Then take the case of magistrates. By Consol.
Stats. Canada, cap. 100, sec. 8, the qualification
must be ¢ over and above what will satisfy and
discharge all incumbrances affecting the same,
and over and above all rents &c., payable out of
or affecting the same.”

Looking at the careful and explicit language
used in these cases, it seems not reasonable to
conclude that in the case of municipal candidutes
the legislature meant any more than the gram-
Mmatical meaning of the language used conveys,
and I therefore think that the defendant being
rated in his own name on the last revised assess-
Mment roll for a freehold estate—of the proper
value—and having that estate at the time of the
election, is properly qualified, and that the judg-
ment standing against him does not affect it.

I must give the costs against the relator, as it
does not appear that exertions were made to as-
certain whether the incumbrances charged as
affecting the valuation were existing at the time
of the election.

Judgment for defendant with costs.
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RegiNa Ex BEL. GIBB v. WHITE.

Municipal election— Disqualification — Indians —Enfran-
chisement.

An Indian, who is a British subject and otherwise qualified
(in this case by holding real estate in fee simple to a
sufficient amount), has an equal right with any other
British subject to hold the position of Reeve of a° muni-
cipality, even though not enfranchised, and receiving as
an Indian a portion of the annual payments from the
common property of his tribe.

i{Chambers, March 23, 1870 —Mr. Dalton.]

O’ Brien, for the relator, obtained & gquo war-
ranto sammons to try the validity of the election
of the defendant to the office of Reeve of the
Township of Anderdon, in the County of Essex.

Tht statement of the relator complained that
Thomas B. White had not been duly elected
to the office of Reeve in the Township of Ander-
don and usurped the office under the pretence
of an election held on the first Monday in Janu-
8ry ; and that Dallas Norvell of Anderdon afore-
said, merchant, was duly elected thereto, and
ought to have been returned at the said election ;
and the following causes were stated why the
election of the said T. B. White to the eaid office
should be declared invalid and void, and the said
Dallas Norvell be duly elected thereto, namely :—
That the said Thomas B. White was an Indian,
and a person of Indian blood, and an acknow-
ledged member of & tribe of Indians, and not in
8Dy way enfranchised or exempted from the
disabilities of Indians, and as such was disqnalified
from holding the property gnalification necessary
to entitle him to such office, and that therefore he
bad not the necessary qualification, either of pro-
Perty orotherwise,and that thesaid Dallas Norvell
was the only other candidate for the said office,
and should be declared elected.

There appeared to be mo dispute about the
facts of the case. The defendant was born
in Ontario, as was his father before him ;
he was the son of the Chief of the Wyandotts,
or Huron Indians, of Anderdon; he was never
‘f enfranchised”” under our statute, and from
time to time received his portion of the annual
psyments from the property of his tribe; he
had for the last twelve years been engaged in
trade — latterly rather extensively; he had
been for some years the owner in fee simple of
patented lands in Anderdon, on which he lived ;
but these lands were not allotted to him from the
Jands of the tribe, but were acquired by himself.
The value was beyond the necessary qualification,

Osler, shewed cause.
O’ Brien, contra.

Con, Stat. Can. cap. 9; Con. Stat. U. C. ocap.
81; 31 Vie. (Can.) cap. 42; 82, 83 Vic. (Can.)
cap. 6; Treaty and Proclamation in Public Acts,
1763 to 1884, [20], [82]; Reg. v. Baby, 12TU.
C. Q. B. 346; Totien v. Watson, 16 U. C. @ B.
894; The Chorokee Nationv. The State of Georgia,
5 Peters 60 ; 2 Kent's Com. 72, 73, 8 b. 881,
were cited on the argument.

MR. Darrox.-—There is & marked difference
in the position of Indians in the United States
aqd in this Province. There, the Indisn. is an
slien, not a citizen, see the case in 5 Peters 1,
27, 68, 60: « The Act of Congress confines
the descriptions of aliens capable of naturaliza -
tion to free white persons. * * * It is the
declared law of New York, South Caro'ina and
Teunessee, and probubly sv understvol i uiher



