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held that if a grantor intends to resorve any
riglit possessed by hini over the propcrty
granted, it is his duty to resorve it exprcssly
in the grant, zather than to lumit and eut
down the operation of a plain grant by the
fiction of an in 1)lied roservation. Where the
existenco of tho right is so obvions that it iý
inconceivablo that its existence should be dis-
Putedi, the omission to reserve it wilI some-
tirses occur, and whlen this is so it must, surely
bc unreasonable that the vendor should loso a
riglit whichi ho wvould doubtless have reserved
had its existence been less obvious. The doc-
trine of thc Amierican Courts on this subject
Will bce found in Mr. Kerr's recent work on
injunctions, p. 365, fromn which wemake the
following extract :-" 'The doctrine of Pger v.
Cfarter was also disapproved of by the Suprerne
Court of Massachusetts in Carbrey v. Willis,
7 Allen (A1mer.), 354, and the truc mile w-as
there laid down to bo in accordance with an
earlicr docision of the samne Court in otnson,
V. Jordain, 2 Motc. (Amer.), 234-thiat if the
owner of two adjoining messuages or lots of
land seils one of tieum, retainingnthe other, no
reservation of the riglit of drain will 1)0 taken
as reserved by implication of law over the part
granted in favour of the part retained, unless
it is de ./hcto annexed, and is in use at the
time of tlue griant, and is necessary to the enjoy-
MTent of the part retained. T ho principle laid
down iin Pyer v. Carter may bie stated thus:
-that if an eascment be apparent and continu-
'DUS, no express reservatioxi is necessary ini a
grant of the servient by the owner of the domi-
liant tenement. ihat the casomont should be

apprent and continuons is treated bv Lord
Chelmsford, C., in Ur-ossleydJ- Sons v. Liqtw

ler, L. Rt. 2 Ch. 478, as an immatenial circuni-
stance : for non constat that the vendor does
flot intend to relinquish it unless lie shows
the contrary by reserving it. His Lordship
grounded bis decision on the mule that the law
WVill not reserve anything out of a grant in
favour of the grantor except in cases of noces-
Bity, which we tako to bie the case bore. It
Booms that Crossley & Sons v. Lightowler was
flot referred to in argument. llad it been s0
We think that; Lord Romilly would have con-
8idered àt to express bis own vicws of the law.

The case was in part argued upon the thoy
that the covenant of 1792 bound tho land in
the liands of the purchaser, being a covenant
running with the land according to the first
lr05olution in S)encer-'s case. And the Court
IV9s of opinion that the covenant which wo
hlave stated above was a covenant which ex-
tended to a thing in esse, the thing to be donc
being annexed and appurtenant to the laüd
Oo0nveyed, whichi goos with the land and binds
the assignee, althougli lie be not mentioned in
'Express ternis; and even if this were not so,

the Court was of opinion that it being, manifest
to the defendant when lie bouglit bis land
that it was protected by the sea-wall in ques-
tion, hoe was bound to enquire by whom, that
Sea wival xvas mnaintained, and must, therefore,
bie held bonnd to bave had notice of all that

lie would have learned bad lie made such
inquiry ; and that, a*s by so inquiring hie would.
have ascertained the existence of the covenant,
hie could not then repudiate that covenant, or
refuge to perforai the condition subject to
which, virtually, hie took thc land. Whether
or flot the other parties to the covenant could
enforce it at law, there is a class of cases of
which Tlk v. loxha:y, 2 Ph. 774, is one,
which establishes the principle that the-right
in equity to enforce performance of such a
covenant docs not depend upon w-hether the
riglit can be enforced at law. Th~e Court, in
7'ulkv. VIoxliay, hceld that a covenant between
vendor and purchaser on tne sale of land that
the Purchaser and lis assigns shall use, or
abstain fromn using, the land in a particular
way, will be enforced in equity against al
subsequent purehasers with notice, cindepen-
dently of the question whether it -bc one which
ruas with the land. Tho recent case of WFil8on
v. Hart, 14 W. R. 748, L. R. 1 Ch. 463,
where the covenent was that the building was
not to be used as a beershop, may be referred
to, on this point. -So liecitors' Journal.

TUE ACTIO-N FOR BREACH OF'
PROMISE 0F MARRIAGE.

Baron Braniwell has ventured to talk coin-
mion sense to a jury on this subject. and we
rather hope than oxpect that other Judges
will follow his example. Ile has told a jury
that wben a man and a woman have found out
that they could not; a-ree, it wvas botter for
them. to break the engagement than to keep it.
This seems suficiently obvious when put into
prilit; nevertheless, it has rarely found ex-
pression in a Nisi Prius Court, Judge and
jurï and counsol usually, as by one consent,
Iaying aside their good sense, and talking and
acting, upon, sentinentalities which thcy would
be as unanixnously âshamed to acknowledge
upoli any other occasion. From, the opening
of the counsel for the plaintiff to the final ver-
dict, il is always assuzned that the womanf is
an injured innocent, tho mnan a sneaking cow-
ard, and heavy damagqes are awarded to the
plaintifi' for what ?-for baving escaped froml
a bad husband and a life of misery.

lye were surprised to see our usually sen-

sible and sober-minded COntemrporary, the

»W1ly .Neos, yielding, to the sentimnrtal mood,
and commcnding this action as an alternative
for the personal chastiseifleft which irate
fathers and brothers would otherwise infliet
upon the offender. In putting forward this

argument, the Yeffs falîs into the fallacy that
lurks at the bottoni of ail the arguments that

are urged by the supporters of thîs action-

that it is a protection to good and xnodest wo-
mon. Nov that is precisely what iL is not.

The really injured woman nover seeks pecuni-
ary damages for wounded affections. The very
fact tl'at a womnan wilI go into a court and

permit hier heart's secrets to bo exposed to
publie gaze, and bier love passages made the

rest of counsel and tho provocation to 1'shouts
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