1861.] LAW JOURNAL. 199

comes to bo fairly considered upon authorities and usage, it; Further, the Stat. 1 Wm. IV, o. 22, after reciting that great
will be fuund that the chief-justices of the Court of Queen’s: difficulties and delays were uften experienced, and sometimes
Bench in England have su cunstantly refused (except where a failure uf justice took place in avtions depending in courts
npecinily nuthorised by statute) to accept jurisdiotiun over a: uf luw, by reason of the want of & compefent power and autho-
loeal action aiising, or crime committed, out of England, that rify io the said courts to order and enfurce the ezamination of
the jurisdiction of the cyurt is practically and actually cu-ax- ' witnesses when the same might be required befure the trial of
tensive with its judges’ pateats. ‘n caune; and after reciting the abuve-mentioned Stat., 13
The nature and extent of the topieal jarisdiction of the:G"o- LIL. o. 63, enncted by sect. Ist, That all and avery the
Court of Queeu’s Ben~h at Westminstor may therefore be: powers, authorities, provisions, and matters cuntained in auch
defined to embrace England, Wales, and Berwick-upon-Tweed, | recited Act, relating to the examination of witnesses in India,
but not Seotland nor Ireland. The Isle of Man, and the . should be, and the same ware thereby, extended to all Cuvo-
Islands of Jersey, Guernsey, Alderney, and Sark are also ! NIES. Idands, Plantations, and places under the dominions of
excluded. Here the ordinary nrocess of the Courts ar West. kis Mtjesty in foreign parts.
minster has no force, and na action of & local character arising|  The 5th section provided —That every person whose attend-
therein can be brought in the courta of this country. ‘The!ance is required, is entizled to the like cunduct-muney, and
colunies are nlso excluded, an is shown by the case of R, v.' payment fur expenses nud loss of time, as upon attendaace
Hooker, 7 Mod. 193 (7 Geu. KL, K. B. cor. Lord [fardwicke  upvn a trinl; and the Gth section enacted—That any sheriff,
C.J., and Page, Probyn and Les, JJ.}, in which a motion ' gnvler, or other officer having the cuatudy of any prioner,
for an information for an nssault and battery, committed on a | May take such prisuner fur examination, under the authority
person in Newfuundland, was refused on the ground that the | 0f this Act, by virtue of a writ of Aabeas corpus, to be issued
offence was lucal, and that the procedure by information was | for that purpose ; which writ may and can be issued by any
not diatinguishable, so far as related to tha court’a jurisdiction | court or judge under such circumstances, and in such manner
feom an indictment. Further, in Doulson v. Maithews, 4 T.;8s such court or judge might then by law issue the writ,

R., 503, Lord Kenyon and Buller, J. expressly held that tres. | commonly calied the writ of kabeas corpus ad testificandum.

pass would not lie in the superior courts at Westminster for
entering a house in Canada. The latter judge saying—** We
may try actions here which are in their nature transitory,
though arising out of a transaction abroad, but not such as
are in their nature local.”” Theso authorities are, it is submit.
ted, conclusively against the jurisdiction of the Englivh courts,

We now ’Proceed to notice several acts of parliament which
have been from time to time passed, in order to enlarge not
only the juriediction and process of the suyerior courts at
Westminster, but also the powers of their judges and other
ofbcers, which, but for such enabling statutes, could not have
been legally exercised ; and it appears that it has only been
after centuries of struggles, that the Court of Queen’s Bench
at Westminater has at last established its jurisdiction over
the whole of Kngland proper. The first we propose to notice
is the Stat. 11 Geo. IV. & 1 Wm. IV,, ¢. 70 ; which was passed
in order to give currency to Westminster writs within the
county Palatine of Chester and in Wales, which it does in
language that clearly shows that Queen’s Bench writa were
previously limited to Eogland. Thus, section 13 enacts : —

That from and after the commencement of such Act, bis Ma-
Jjesty’s writ shall be directed and obeyed, and the jurisdiction of
his Majesty’s Courts of King's Bencli, Common Pleas, and Exche-
quer, respectively, and of the aeveral judges and barons thereof,
shall extend and be exercised over and within the County of
Chester, and tha County of the City of Chester, and the several
counties in Wales, in like manner, to the same extent, and to and
for all intents and purpotes whatsoever, as the jurisdiction of such
courts respectively is now exercised in and over the Countis or
ENGLAND, nol being counties Palatine, any statute heretofore
passed to the contrary notwithstanding : and that all original
writs to be issued into the said several Counties of Chester, City
of Chester, and Wales, shall be issued by the cursitors for London
and Middlesex, and the process and proceedings thereon shall be
issued by and transacted with such of the officers of the several
Courts of King's Bench and Commoa Pleas, as shall be named fer
that purpose by the chief-justices of such courts respectively, each
naming for his own court.

So, when our relations with our East Indian possessions
became considerable, it required the Stat. 13 Geo. IH. c. 63,
to empower the Court of Queen’s Bench at Westminster to
issue a mundamus, commanding the chief-justice and judges of
the Indian Courts to examiue witnesses in India, and to ren-
der legal the use of ruch examinations in the superior courts
at Westminster, on the trial of misdemeanours or offences
committed 2in India.

Notwithstanding the passing of the last-mentioned Act, yot
80 jealously have the cuurts at Westminster respected their
original jurisdiction, that when, in Wainwright v. Blund, *
a mandamus was moved to examine a witness ia Scotlund, the
court of King’s Bench refused the rule, and beld that the
witness must be examined by a commission, the court having
no authority to issue a mandamus to Scotland, not being
* foreign parts’’ within the above statute. .

So it required the passing of the Stat. 45 Geo. IIL. ¢. 93, in
order to provide for the appearance of persons to answer in
cares where warrants were not usually issued, and to give
evidence in criminal prosecutions in every part of the United
Kingdom. The second eectioa of which Act enacted :—

That the service of every writ of subpona or other process,
upon aAny person in any one of the parts of the United Kingdom,
requiring the appearance of such person to answer or give evidence
in any crimiual prosecution in any other of the parts of the same,
shall be as good and effectunl in law as if the same had been
served in that part of the United Kiogdom where the person so
served is reqaired to appear; and in case such person so served
shall not sppear accordiong to the exigeace of such writ or process,
it shall be lawful Jor the couct out of which the same iseued, upon
proof made of the service thereof to the satisfsction of the ssid
court, to transmit 8 certificate of such default under the seal of
the same court, or under the hand of one of the judges or justices
of the same, to the Court of King's Bench in England, in case such
service was bad in England; or, in cese such service was bad in
Scotland, to the Court of Justiciary in Scotland; or, in case such
service was had in Ireland, to the Court of King's Bench in Ire-
land ; and the ssid last-mentioned courts respectively shall and
may thereupon proceed against and punish the person so baving
made default, in like manner as they might have done if such per-
son bad neglocted or refused to appear in obedience to & writ of
subpoena, or other process issued out of such last-mentioned
courts revpectively.

And the 4th section provided and enacted—That none of such
last-mentioned courts sball in any case proceed sgainst or punish
any person for baving made default, by not appearing to give
evidence in obedience to any writ of subpeena, or other process,
for that purpose, unless it shall be made to appear to such court
that a reasonable and sufficient sum of money to defrsy the
expenses of coming sud attending to give evidence, and of return-
ing from giving such evidence, bad been tendered to such person
at the time when such writ of subpeena or other process was
served upon such person.

So the Statute 17 & 18 Vic. c. 34, after reciting that great

* 1Gals, 103. 8. C. 3 Dowl, 653.



