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Frontenac, Lennox and Addington, for taking goads off certuin
premses of the plamtifs demised by them to one Thomas Mulhall,
el whieh goods were aerrerdd Ly the detendant, umder a wnit of
fore gietae ssued out of this Court at the suit of the Sherif of the
Counties agawnst tho goods of oue lsanc T. Hance, without first
prying half' s year's rent, which wasin arrear by Mulhall to the
plasntifls at the time of the seizure

‘There were two counts in the declaration  The first count con-
tained the usual allegations of a dennse by the plainutls of the
premises in question to one Thomas Mulball; of #ix months rent
bewmny due and in arrear from Mulhall to the pluintffs, of the
seizure of goads on the demnised premises under a5 re frreas at the
suit ot the Sheriff against Hance by the defendant as Coroner of
the United Counties, and of the removal and sale of the goods,
with the following averment ay to notice

Awd the plaintifty, in fact, say that after the said acizure and
tahing of the satd goods, and the said rewmoval thereof by tho de-
tendunt, and before the sele of the wnid goods by the detendant
under pretence of aud to sausfy said execution, and wlije the
tenaucy of the said Thomas Mulhall so still subsisted, the plain-
titfs pave notice to the detendant as such Coroner charged with
the exccution of the said wnit of the aforesaid reut being duc and
in arrear to the plaintitfs from Mulhall in respect of six months
rent of sid premises, and then requested the defendunt that the
pluntifts might be paid their rent s0 due and in arrear, but which
the defendavt wrongtully refused to do

The sccond count alleged that the plaintiffs irsued a warrant of;

distress to a Baibit, who distruned the goods to satixfy the rent
aforesaid ; and that the defepdant, as Coraneras 8¢ - ~said, removed

aaid premises, by virtue of such exceution or extent, pay to the
"landlord of the said premises or his buwlift, all wrach rum er
! surig of money a< are or ~hall be due for rent for the smid premises
“at the time ol the taking such pouds or chattels by virtue of ~uch
execution, provided the said arvears of rent do not amount to

more than one year’s rent ’’

{t will be scen that nothing iy suid in the statute aboutwnotice
being given by the landlord to the Sherift or party charged with the
exccution of the writ, 1 find in the form of a declaration under
the Statute of Anne, given in 2 Chitty on Pleading, 630, an aver-
ment of a notice being given by the landlord to the Shenfl after the
taking of the goods ou the messuage, and during the continuance of
the tenancy and befure the removal of the goods from the premises
under pretence of the execution.  Audin a note annexed to it, 1t i3
stuted the ounsrion of the averment would be fotal, unless after
verdict  In Archibold’s Teeatise on the Law of Lundlord and Ten-
ant, published in 1533, at page 250, [ find a form of a declaration
under the Statute an guestion given, containing the following aver-
ment 10 reference to notice: **.And the plaintitt smith that atter the
:aid seizinge and taking of the said goods o0 being in the said wes-
! suage as aforesaid, and befure the removal of the same under the
P pretence of the suid writ, the plaintiff gave notice to the deteudant
' 30 being then Shenffof the suidCounty a« aforesuid, of the aforesasd

! rent being due and in arrear to the plaintitt from tho tenant, and

; then requested the defendant that the phuntff might be paud his
i rent 80 due, in arrear und unpaid before the sawd goods amid chintels
Lorany part thereot shouldbe removed from or out of the surd mes-

, suage aud prennses - There s also, at page 249, aform of notico

o I ) given.  And the author, at page 25, makes the following obser-
the poods under the pretence of the said writ <7, c/¢ fus c1s, without vatwn: * Although the Sherft will not be liable to the landlord

puying the rent aforesaid to the plaintiffs, with an averment asto
nouve to the defendant as in the first count, with up addition that
the plaintiffs forebade the defendant to sell the goods until the
saud arrears of rent had Leen pad to the plaintiffs

The defendunt, nmong other pleas, pleaded to the first count—
* That the plaintiffs did not, after the tahing of thesaid goads and
chattely in the sard messuage and tenement by the defendant, as

ir the first count mentioned, or at any trie before the removal of

the satine, giviug uvotice to the Jdefendant; nor had the defendaut
at any time before the removal of the s«id goods any notice or
knowledge whatsoever of the snid rent or any part thereof, orany
rent whatscever being duo and in arrcar from the said Thomas
Mulhall to the plaintitis.”

Ta this plea the plaintiffi demurred.—The principal ground of
denmurrer assigned by them being, that no such notics as in the
plea mentioned is necessary before the removal of goods.

To the second count, the defendant pleaded, among other things,
*That, after the removal of the goods by the detendant, there:
remuaived goods on the said premises suflicrent to ratisfy the rent
in the declaration alleged to be due ” ;

To ths plea the pluntitl demurred algo, avsigning ag grounds of |
danurier, that it was oot pleaded te suy particular count, and
that it disclosed no ground of defence whatever At the argument
the learned counsel for the defendant very properly abandoned
this piea as untenable.

The defendant gave due notice that he intended, ot the araument,

to take exception to the first ccunt of the declaration, ¢ That iti-:

not suflicienc to aver in the declaration that the Coroner had notice
that rent was in arrear after the removal of the goods from the
prenuscs ; on the otber hand, that it should contain an averment
that the Coroner had notice of the rent beingin arrear before
the removal and gale ™’

And to the second count, ¢ That it should contain an averment
that the Curoner had notice that there was rent in arrear before
the vemosal of the goods from the premises.”

Aynew for demurrer.

4. S Kupatrick, contra.

MickeN2iE, JUpar —DBy the Statate 8 Anne, cap. 14, section 1, |

it is enacted : ¢“That no goods or chattels whatsoever lying or

being 1 or upon any messuage, lands or tenements which are or |

shall be leased for hife or lives terms of years, at will or otherwise,
<hall be hable to be taken by virtue of any exccution on any pre-
tence whatsocver, unless the party at whose suit the said execution
1s sued out, <hall, before the removal of such goods from o the

"unless he have notice of the landlord’s ¢laim; yet, if the Shenff or

* his officer have hnowledge of it in any other way—from the land-
i lord, or from uny other person—it will be sufficient.” Ina nre-
; cedent given in the case of Aweley v Kyley 11 ML & WL 16, there
{1+ & similar avermont of notice.  And, wdeed, in every precedent
iand furm of declaration I find in tie hooks under the Stutute 8
" Arne, cap 11 1 find an averment thut the luudlord gave notice
! to the Shenff, betore the removal of the guods from the demised
| premises, of the rent being in arrear and wnpaid.  In the case of
,'I‘alymz'n v. Wawdham, 1 Strange, 212, the Court secmed to hoid
i that such notice from the landlord, to the Sheriff or his officer, was
{ wecessury o sustminthe action.  In the case of Wuranv, Dewhery, 1
! Strange, 07, the sume doctrine was countenanced by the Jourt.
I The ca~¢ of St v Russe’?, & Taunt, 100 and tho case of Coyler
i v. Speer, 4 Moore, 173, are in favor of this view of the case.  In
i the case of Aruett vo Garnett, 3 B & Ald. 440, Assorr, O J
smd . ¢ It s true that the Sherdl does not become n wrong-deer
by the act of removing the good< until he has notice of the land-
Lord's claim . wad, perba s wopotice may be necessary to support
an action aganet him ns a wrong-door ” Hotvkoon, J | waid:
It s true that po action wonld e agamst the Shend, for any
act done by him, betore he had notice of the hndlord’s claim
CAndan the case of adrowes v Dasan, 3 B & Al 645, the Court
feaid -+ I, mdeed, o Sheritt has no reacon to <uppose any rent
1o be due, be will be protected i case he pay s over the mauey to
' the exccution creditor The notice to the Sheritf 13 only tor the
i purpose of e ablishing, beyand doubt, Lis Enowledge of the land-
lord’s claim  If that knowledge can, by any other means be
Ii brought home to the Sherifl, he will he liable.”  In Lush's edition
{ of Saunders gu Plexling and evidence, at paze 8,1 find 1t laid
I 'down, ¢ That the Sheruf nwust be proved to have had notice of the
Inndlord’s claim; but, if it appear that the sale had been conducted
with great secrecy and despatch, it is for the jury to vay whether
he knew of the fact that the rent was in arrear, though no notice
had been given to him before the sale ”  And there seems to he a
distinction between a procecding against the Sheriff by way of
motion, and an action for Tort, for remowing the gocds. In
Archibold’s Lundlord and Temant, 250, it is lmd down, that
“Where it is intended to proceed by way of motion, it will be
sufficient if such claiin came to the kuowledge of the Sheriff or
his officer at any time whilst the goods remained io his hands, al-
though after the removal of them from the demised premises.”
But it would sppcar to be otherwise, when an action at law is
brought against the Sheriff, for wroogfully removing the goods




