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Sup. Ct.] BADENACH V. SLATER-COLLINS V. BALLARD. [Co. Ct.

tors whose trustee he is made, and to expressan intent of divesting such trustee of ail suchauthority and to prescribe to him a rigid un-alterable course, which, in the discharge of histrust, he must pursue against the dictates ofhis own judgment, and against the will of thecreditors whose trustee lie is made, are oneand the same thing. There are other partsof the reasoning upon which this judgment isrested which seem to me to Iead to the conclu.sion that delaying a creditor in obtaining satis-faction of his debt by the particular process ofexecution in a suit at law is equally a defeatingand delaying of him within the prohibition ofthe statute as the vesting the trustee withauthority in his discretion to seli upon credit,'if such would be a reasonable and propercourse to piirsue in the interest of the credi-tors, and that the former is not within the pro-hibition of the statute is establjshed in ourcourts beyônd ail controversy.
Upon the whole, therefore, after a carefulperusal of both judgments, I must say that thatof the Superior Court is, in rny opinion, basedupon much sounder reasoning, and is morereconcilable with the English authorities thanis that of the Court of Appeals, and I think itto be a sound rule to lay down as governingail cases like the present, that an assignmentof property by an insolvent debtor can neyerbe declared void under the statute in questionhere, if in the opinion of the tribunal for de-termining matters of fact in each case, theactual intent of the debtor, as a matter of fact,in executing the deed was, as the jury must betaken to have found that fact in this case, toprovide for the payment and satisfaction ofthe creditors of the debtor rateably and pro-portionably without preference or priority

according to the amount of their respective
claims; and, in my opinion, the mere fact thatthe deed contains a clause authorizing thetrustee in his discretion to seil the property.assigned, or any part of it, on credit, if sucli amode of selling it should seem reasonable andproper and in the interest of the creditors, doesnot justify as a conclusion of law an adjudica-tion that the grantor's intent in executing thedeed was not to provide for such payment, buton the contrary, in violation of the provisionsof the statute in that behaîf, was to defeat and,delay bis creditors.
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Poundkeepers' Act-R. S. 0. Cap. I95-Consy'

tion of--Replevin. 0
Where A. impounded B.'s horse under section l* S*.

cap. 195, and gave usual statutory notices, but notice tii
section 8 was given a few hours late. Hed, that the 3sii
was directory only, and a substantial comnpliance was ~cient.

Semble, Replevin will only lie (i) for improper or 0ar
fui impounding; (2) -where extortionate dlaimn made t"ere
tender of reasonable or proper amnount, or (3) wllere br
has been some improper dealing wtih animal distrained*

[Toronto, June 24 .-CO. Ct. T 0r-
The facts sufficiently appear in judgmnent Of lVf
McDOUGALL, J. J.-This is an action of rep in,î

brought to recover a horse belonging to the l
tiff, alleged to be wrongfully detained by the de-

fendant. eit
The horse, it appears, got astray and came

the defendant's premises on the 2 3 rd SepteUmber'
1883. The detendant lives in the ToWflvShiP Of
Whitchurch, and a by-law of the townshiP Wa
proved by which it was declared illegal for al"l

1n
to run at large upon the highways in thetonhp
The defendant, instead of sending the animal tco't1
pound, gave a notice under R. s. 0. cap. 195t ec
8, and also advertised the animal for over thrc6

weeks in the Newmarket Era, a paper publisbedit
the municipaiity (sec. io). , Before the expiratO"
of two months (sec. 12), the owner (the pîaitiîa>
discovered the whereabouts of his horse, and canme
to the defendant's pl .ace and demanded the pOQSs
sion of bis animal. The defendant expressed h'sl
willingness to give up the horse upon being Pali
bis charges for its keep, which lie cîaimned at the
rate Of 40 cents a day. This amount it was proved
was the per diem allowance that poundkeePers 1ii

the municipality were by by-law permnittd
charge. The plaintiff thouglt the chargeexsiv

or improper, and declined to pay it. H{e did lOt
offe topay ny um wateerand left the defeOd

ant's place without getting is horse. Shortl
afterwards-the two months haig ie (se
12), the defendant caused to be posted up th scle
notices under sec. 13, and mailed a copy of stc
notice to the plaintiff. Before the day naiiied fo'f
the sale the plaintiff replevied the animal, andii
action is trying bis right to recover possession of
bis horse. At the trial, wîth the consent Of tle
parties, 1 struck out the jury notice and tried the
case myseif,,and at the conclusion of the eviden"c0

reserved my judgment. el
The defendant for his defence, be3ides the gei

eral issues, sets up a lien and dlaims the rigbht to


