
'88,.CANADA LAW JOURA- 29

RECENT ENGLISH, DECISIONSl

1le Observes, in his judgment, that there was surance was a collateral contract, wholly dis-

no Engish- authority directly in point, and tinct from and unaffected by the contract of
the question had to be decided on principle; sale." Having thus deait witb the case, SO

and he also remnarks that the circumstaflçe far as the doctrine of subrogation was con-

that the insurers 'Were ignorant of the exist- cerned, the learned judge proceeds .to point

en1ce 6)f the Contract for sale was immaterial; out that the insurance was one against fire,

for that i is cla from Colngi v. Bo.yal and it could not be deait witb as though it

1&xchange Ass. Go., L. R. 8 Q. B. D. 871 were an insurance of the solvency of the pur-

the vendors could have recovered notwith- chaser; and, therefore, it could not be argued,

standing the contract for sale. He then ex- that because the purchase money had been

arnines at length the case of Larrell v. Tib- paid, the vendors had in the resuit suffered

betis, L. R. 5 Q. B. D. 56o, which was mainly no loss, and that for this reason the insurance

relied on by the plaintiffs. In that case the company could recover back the money paid.

iflsuranc, company bad insured a lessor. A on the policy. Perhaps the most remarkable

fire Occurred. After the insurers bad paid feature of the jud en is- the disinthro
the lessor for his loss, the tenant re1)aired, in val expressed in it Of the decisio ite
Obedience to a covenant in the lease, whereby American case of King v. /' uulFr

he2 Was bound to do so. The Court of Ap- JIzs. Go., 7 Mass. (Cush.) i. 'In that case it

Peal, under these circumstances, held the was decided that where a mortgagee obtained

'surance company were entitled to recover an insurance for himself-tbe insurance being

the arnount tbey had paid. Chitty, J., cails gefleral upon the property, and not limited in

MYarked attention to the fact that there the terms to his interest as mnortgagee, altbou.gb,

COVenant in the lease, obliging the tenant to his only insurable interest was that of a mort-

repair, was a contract rela/ing, to Mhe loss, by gagee-and a loss by fire occurred before the

Which the landiord was'entitled to receive payment of the debt and the discbarge of the

COlyiPensation in damages, and wbich the m-ortgage, the mortgagee had a right to

'suirance company might have caHled upon recover the amnount of the loss for his own

buT, to enforce for their benefit. What was use. fhe resuit is that 'if sucb a ,nortgagee

de2cided in Darreil v. Tibbits was tbat the first recovers the loss froin the insurers, and

landiord, having received 'the benefit of the afterwards recovers the full arnount of his

'covenant i the lease, the insurers had a debt froni the mortgagor to bis own use, he

t*ight to treat bum as being under an obliga- receives, as it were, a double satisfaction. Lt

t'onl to use it as they might direct. But it is is pointed out in _King v. S/a/e Mu/tual, that

here that Cas/e/Zain v. Pr es/on differsý and, in such case the rnortgagee does not really

'fldeed, Chirty, J., says tbe plaintiffs admitted recover a double satisfaction for one and the

the doctrine of subrogation would not apply same debt, for his contract with the insurers

here, the contract of sale being independent is quite distinct and independent from bis

Of tbe subject matter of the insurance. lie contract with the mortgagor;, and Chitty, J.,
Says~ "It was felt impossible to contend that in Cas/e/lain v. Presont, adopts and endorses

the insurers, on payment of the loss, were this reasoning. In' the United States, how-
enItitled to bring, either in tbhi own narnes or ever, as appears frorn* an article on the right

inl the namnes of the vendors, the defendafits, of insurers to be subrogated and the rigbts of

aný action to enforce the contract of sale, or iTlortgagees, in the Amnerican Law Register

et'n to comnpel tbe vendors to complete. The for i879, the view of the law taken in King v.

cOntract' of sale was not a contract eitber S/a/e Mu/ual bas not been adopted in tbe

directîy or indirectly for tbe preservatiot' of majority of tbe States, neither would it appear

the buildinIss insured. Tbe contract of in- to fitid acceptance it' our owfl courts. In'


