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oteMunicipal Act, R.S.O. c. 223, to be deterniined by arbitration, is
give1 power by section 46o Ilto award the payrnent by any of the parties
to the other of the costs of the arbitration or of any portion thereof," such
costs being thus placed in the discretion of the arbitrator.

Jk/d,. that this discretion mnust be a legal discretion, and the arbitrator
rhould -be governed by the rule laid down in rnany cases with respect to a
like disrretion, narnely, that where. a plaintift cornes to supress a legal riËht,
and thure lias been no mnisconduct on his part, the court cannot take away
his right to cosi.s. And there being nothing h-1 this to warrant any departure
froin the rule that the unsuccessfül party should bear the whole costs or
the litîgation, the award was rnodified accordingly.

Mei'ers, Q.C., for the action. 11ug/,iwt contra.

Boyd, C., Fergusoni, J.] [c.14

1R0ND0T V. MONJ-TARY TiINiAsPRII- CO.

* iviAp'lkader -- Refusai of apphlitopi 4y sheriý#*- Cla/an,î - Appea-
Suoimar)' decisian- Question of fact-Ru/e iiii. -- 4baindonthent of
seitui e-Isue-Reseiztire.

Where an application was made by a sheriff for an iiiterpleader order in
reâpect of goods seized by hirn under an exeution against the plaintifi' for

î.ý costs, and clairned by a brother of the plaintiff as purchaser ai the goods,
the Judge, assuming ta act under Rule iii, decided the question in favour
ai the clairnant, witlîout directing the trial of an issue, and made an order
r*fusing the application, directing the sheriff ta withdraw from possession
of the goods, ordering the executian creditors to pay the sheriff's couts ani
possession maney and the claimnant's costs, and directing that nio action
should ho brought by the clairnant against the sheriff in respect of the seizure.

1Hel, that the execution creditors had the rgSht ta appeal against
this order.

The execution creditors did. not dispute the claimant's titie to the
geods hy pur, liase frani one to whomn they were sold by the plaintiff 's
assignee for creditors, but contended that the clainiant's preFent professed
Ownership was a mere shain and a fraud contrived to enable the plaintiff to
carry on business independently of the demands af his creditars

Hel14, that the question presented was flot one of law, but af fact, arid
~ L au issue should have heen directed.
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