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ENGLISH REPORTS.

CROWN CASES RESERVED.

RiuG. v. PAYNEz.

Evideace-Joint Mlarge-InwmpekTec of ffilot prisoner

àfter several prisoners lointly indicted are given Iu charge
tthe jury, one, while in such charge, caxmot bo

called as a witness for another.
The 14 & 15 Viet. c. 99, does not apply to crinlnal pro-.

ceedinge. (26 L. T., N. B., 42.1

Case reservod by Keating, J. for the Opinion
of the Court for tho Consideration of Crown Cases
Reserved, and directed by that court to be argued
before ail the Judges.

John Payne, George Owen, Isaac Owen, and
Joseph Curtis were iudicted beforo me at the
W i nter A ssizes for the couuty of W orcester 187 1,
for that they to the number of fliree or more,
armed witb offensive weapons by niglit, did
enter in sud were on land belonging to Earl
Dudley for the purpose of ta.king or destroying
gainse.

It appeared that st eue o'clock ou the moru-
iug of the 4th Oct., 1871, the keepers of Earl
Dudley discovered a number of poachers upon
the E'erl's landri taking game. They were armed
'with atones, bludgeons, &c., and advanced apon
the keepers with whom they bad a desperate
struggle. Ultimatoly the keepers were forced
to retire. one keeper being dangerousiy and an-
other severeiy wounded.

The prisoner Payne and the two Owens vere
first apprehended, and ou being brouglit before
the magikrates eacb set up an alibi by way
of defence, aud called wituesses in support.
Amongst the witnesses calied by Payne we.s the
prisoner Curtis, flot then in custody, and lie
proved having been with Payne at the tinie in
question at a place so distant froni the scene of
the affray as te rondier if impossible he could
have been one of the poachers. Curtis with the
other witnesses for the prisoners were bound
over by the magistrates, under 30 & 31 Vict. o.
35, but having been afterwards identified as one
of the party of poachers ho was con iitred atnd
indicted with the other thrue prisoners.

Oik the trial ail four prisoners were sworn to
by various witnesses as having formed part of
the gang of poachers on the nighit in question.
The defenco by esnch was, as hefore the magis-
traie, an alibi, and the counsel for Payne pro.
posed to cail the priqoner Curtis to prove whai
lie bad deposed to before tht, justices. I bell
that be was incompeteitt aud coui<I not be called,
Ail the prisoners were convicted and sentenci
passed.

1 desire the opinion of the Court of Crowi
Cases Reserved, tirst, 'wbether a prisoner jointij
indicted with another cau after tbey have beex
given in charge to the jury be called as a witnes,
for the other witbout l*ving beçu cither acquitte(
or convicted, or a nolle prose qui entered: ( iu.oi
Y. Thne Qiucen, 35 L. J. lil, M. C. ; 14 L. T Rep
N. S. 195; Reg. v. Deeleyj Il Cox C. C. 607.
Becondly, whetber upon the present form of in
dictimeut, and nder the circumnstattces of th
case, the prisouer Curtis was competeut, an,

* ugbt te have been calied s a witness for th
prisoner Payne: (Seo Russell on Crimes, bý

Groaves, 626-7, 4th edit.; Taylor on Evidence,
1178-9.*)

If the prisoner Curtis was a competeut witness
sud might have been cailed on baiaf of Payne
in the preont case, thon the conviction is to b.
quashed or the prisoner to ho discharged, othor-
wise the jadgment ia to stand.

H . S. KSATING.

T. S. Pritchard (E H. Selfe with hlm) for the
prisonr.-The question mainly depends on th.
construction of the 14 & 15 Vict. c. 99, s. S.
Sect. 1 of that Acf repeals so mucli of the 6 &
7 Vict. c. 85, as provideî that that Acf shall not
reuderý competent any party to any suit, action,
or proceeding individually.named in the record,
&o. Thon sect. 2 enacts, thalt on the trial of any

Iissue joined, or of auy matter or question, or on
an inqniry ntrising in any suit, action, or other
proceeding in any court of justice, &c., the par-
ties thereto aud the persons iu wbose behaif àny
sucb suit, action, or other proceeding may ho
brouglit or defended, shqil except as bereinaftor
excepted, ho compelled and conipellable to give
evideuce. And titen sect. 3 provides that noth.
ing herein contained shail render any person
who in any crirninal proceeching is cbarged with
the commission of any indictable offence or any
offence punishabie on suimmary conviction, coin-
petent ur compellable ta give evidence for or
againat huiseif or herseif, or shall render auy
persan compellable to answer any question tend-
ing to criminate huiseif or herseif, or shall iu
any criminal proceeding render any husband'
competent or compeilable ta givo evidence for or
againat bis wife, or any wife cornpetent or coin-
peilable to give evidence for or against ber hua-
baud." Now, under fthe 1 st section the prisoner
Curtis was a competent witness for the prisoner
Payne, aud there is nothing in tlie 3rd section
which prevents hini front bping a witness. Since
thut Act in Reg. v. Deel-y Il Cox C. C 607
where three prisoners were jintly indicted for
robbery with violence, andI were given in charge
ta the jury, Melir. J. allowed two of the pri-
soners to be ctlled as witnesses fur the other
one. And in a case nt the 8hrop-:hire AssizsS
Pigott, B1. also allowed one prisouer to be calied
as a wituess for anotner on a joint indiotiueut
after they were given in charge to the jury.
The sanie course bas niso been foilowed by Lu2h,
J. The reason for the incompetency was tho
ground of inters-t, and not of being a party to
the suit or proceeding: 1 Phil. on Ev 658. 8tl
edit. In Worrall v. Jonles 7 Bing 39i l'iodai,
C. J. says that a party to ftic record would ho

1an admissible witnems if ho were not interested.
[MAITIN, B.-Suppose two personq joîntly lu-
dicted for murder, what lega1 intereat ha one
in fthe conviction or acquittai of the other? Wau
not the raie that parties ta fthc proceeding were

reXCluded ? BRAMWELL, B-If it Was Ou the
ground of interest, that was an objection for tho

sbeneifit of the party interested wbich miglt ho
jwaived sud the party called, but did anycue
r ver bear ofs8uc a thing betng donO ?] Il m&Y

ho that tbe rul is qualified to the oxtout that a
party t0 the immediate inquiry le nef admissible.
[BLICKBURNÇ. J-If a prisoner is competeut to

e givo evidence for a feliow prisofler, on cross-el-
& amnmation ho may ho forced to give evidonee

e against himself.] Ho would ho priviioed frein
y ausweriug questions teuding te oriminate hlmx-
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