
236 THE LEGAL NIEWS.

ordinary course of his business. That wouid
b. an extraordinary aiteration of the Iaw,
and it would. enable people to defame others
to an aiarming extent. None of the. cases
cited corne up to, what has been contended,
or anywhere near it.

Order for new trial.

FIRE INSURANCE.

(By the late Mr. Jù8tice MAackay.)
[Regietered in accordano. with the Copyright Act.)

CJIÂPTER XVII.

OP SUBEROGATION.

(Oontinued from page 220.)
S312. Illu8tration8 of aubrogati on

In England it was heid that wiiere a riot-
Oua dernolition by fire had taken Place and
the office paid the las to the inaured even
without suit, it had a right to stand in the
place of the, insured, and to proceed againat
the hundred in the name of the insured.
Ma8on v. Sainabury, 2 Maraii. Ina. 796, 3rd ed.,
was an action brought against the iiundred on
the. 1 (bo. I, to recover satisfaction for damage
sustained by the plaintiff by the demolition
of hue houa. in the riota of 1780. Tiiere waa
a verdict for the plaintiff, with £259 dam-
ages, subject to, the opinion of the Court on a
case, which stated in substance that the
plaintiff had insured hie houa, in the Rand
in Rand Fine Office; that the, offlice had paid
the, los without any action being brought
'against them; and that this action was
brought against the hundned in the plaintiff's
name, and with his consent, for the benefit
of the insurance office, and to, reimburse
them the loss tiiey had paid. The question
wasf, whetiier, as the, plaintiff had alneady ne-
ceived a satisfaction, this action could now
b. maintained against the hundred on be.
haif of thie insurers. 'It was contended, on
the. part of the hundned, tiiat it was the
policy of the set, besides tiie inducement to
supprese niota, to divide the, lois, and preveni
the ruin of individuals; but tiiere could be
no neason of pollcy or justice to, extend, thil

,beyond the panty himsif to bodies orn mdi
viduals who have wllfully put .tiimsve
into this danger; that though it was true thai
a man, having different remedies, migiit pur

sue either, and it was no defence to, the one
that hie xnight have puraued tiie other, yet,
when h.e bas recovened by one, he ahali not
afterwards aeek a second satisfaction by the
other; but the, Court was unanimoualy of
opinion that the office had a right in tuas
case to, recover againat the handred iu the
name of the iusured. Lord Mansfield said:
"Thougii the office paid without a auit, tbis

muet be conaidered as without prejudice;
and it la, to, ail intente, as if it neyer had
been paid. The question cornes to, this
Can the owuer of the. house, baving inaured:
it, corne againat the, hundred under tuas Act ?
Who is firet liable ? If the iiuudred b, firet
liable, stili it makes no difference; if the lu-
aurera be first liable, then payment by thern
is a satisfaction, and the hundred is not
liable. But the contrary ia evident frorn the
nature of the contract of insurance. It is an
indemuity. We eveny day see the inaured
put in the place of the insurer. In abandon-
ment it ia so, and the inaurer uses the name
of the inaured. It la an extrernely dlean
case. The act puts the, hundned lu the place
of the trespassens ; aud, on principlea of pol-
icy, I arn satisfied that it ia to b, conaidened
as if the, insurera had not paid a fartiiing."
Mr. Justice Willea said: "«I caunot distin-
guiah this frorn the. case of an escape. If the,
siieriff pays, ho has his nemedy over againat
the. party. Thougii the hundred la flot an-
swerable criminafly, yet they are not to, be
conaidered as wholly free from, blarne. They
rnay have been negligent, which is partly the
principle of the, act." Mr. Justice Ashhunst
said : "At ail events the, plaintiff la entitied
to a verdict to the arnount of the. prernium,
iiaving had no compensation as to, that. But,
ou the langer grouud, I arn of opinion that
the, hundred is liable in this action for al
the. danmage sustained by the, plaintiff." Mr.
Justice Buller said: " Whether this case be

iconaidered on strict or on liberal principles
of insurance iaw, the. plaintiff muet necoven.
Stnictly, no notice can be taken of anytiiing
out of the. record. Tii, coutract with the,

ioffice, if stnictly taken, is a wagen; literaily,
i l an indemnity. But on tiie wonds, it i8

only a wager, of whicii third pensons shall
t not avail themselves. It has b.en nigiitiy

admitted that the. hundred is put in the
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