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had a apecial place and meaning in the crimninal law; and, that
being so, any unneoessary dislodgment of it therefroni for the
purpole of making it do duty as a part of the technies of another
and distinct brandi of legal science Ii to be deprecated under
any cireumstances, but where the new setting for the old maxim .

is incongruons and subversive of its original ineaning, sueli a
,Ise, or rather abuse, ought flot to be allowed to becoine general.

It is submitted that the following examination of the psy-
chology of negligence will demonstrate that Professor Sabnond 's
iiew(x> that negligence ie "a form of mens rea"(t,) is flot
only inaccurate, but misleading-

(1) ]3ecause the phrase "mens rea" in legal technics(z) has
Ieceomne a synonyw for ctirnzita intent.

(2) l3ecause even if thc term might with propriety be ex-
tended to denote the psychical element of "intention" in civil
wrongs iiivolving fraud or malice, it is meaningless as applied to
r2egligence.

The flrst branch of our proposition has, we hope, been ade-
ejuately established; it remains for us to deinonstrate the correct-
ness of the second.

If we survey the province of civil wrongs in English law, ais a
whole, we find that they resolve themeselves into three great classi-
fications:

18t. Fersonal wrQflgs, inarked by a deliberate intention to do
harm, such as cases of assault, slaiider and libel, conspiracy, and
malie; us prosecution (a);

(x) Absolute originality in the iinpugaed use of the phrase "mens
rea" is flot to ha- charged against Professor Salmond. Ftor instance, mort,
titan a dozen yetirs before the appearance of SalinondI'R ".Juri,.prudencae,"
Cave,.,J., in Chialholm v. Doe.lton <1889) 22 Q.B.D. at p. 741, sad- it
a gpneral principle of our crininal ltt% that ülere mnuat be aR an essential
inigredient in a crirnifnl otFence 14inne blaineworthy condition of minq.
Soinctimes it is negligenc4e. soinetinier it la malice, sornetimes giffity know'I-
edge-but as Fi general ride there inul4t be somiething of tlîat kind -wiehl
is designated by the expression "miens rea.>"

(y) It should be stated ýànt Professor Salmond, whnlie expresses
the vlew abovî' qutet. r,ýers tiiîe1iec n-. tic folindîtiinn of illability
in civil cages. oîîîa n ndctnir

(z) "T'l a.e has its thnclterms, adhene itoaý of its
awvn." J3igolow on Torts, 2nd ed,, p. 15.

(a) inany wrongo of this class are also treated as criiiiiiel offencom,
èrinmeR lnvolving the sa '.e grounids of comiplainte Thie oniv difference is in
Procedure, Seo Pollock o>n Torts, 7th ed., p. 9, lfarriî' Criminel Law',
10th ed., p. 2,


