
RE FULTON.

~The testator made provision for many gifts, devises, and
ýacies to nephews and nieces and others, and then provided
at "if there stili be a balance in the hands of my executors"*
>on the death of his niece Eliza, for whoSe maintenance lie had
ovided, his executors should distribute this "amongst those of
e said legatees who are my nephews or nieces who may survive(
Y niece Eliza in proportion to the legacies hereinbefore biequeathed
id nephews and nieces."

The question now arose as to how a residuary fund, which
A accumiulatedl for a third of a century, and now amouinted to
,400, was to bec deait with. Most of the nephews and nieces
ýre stili living, and there was ne trouble iii ascertaining the
ff; the difficulty Iay in ascertaîning which o! the nephews and

ýces were ''legatees," and what were the "legacies" which were
determnine the distribution.
By the wil11, the executors were "te pay the followmng legacies.-
e foilowed a list o! pecuniary legacies, "the said legacies to be

id after the expiration of one year fromi myv decease." "Ail
e sabove legacies 1 bequeath upon the condition that the said
ýatees niake no dlaim upon my executors."

After A~i this, the testator "Willed and bequeathed"' te bis
ecutors, his nephews Ilugli Fulton and Henry F'ulton, bis live
>ck and faring implements, &c., share and share alike, for
uir absoIute use, and "wîfled and devised" te themn as tenants
ommon bis fanm said to be worth about $9,000. These two

phews received no pecuniary legacies.
In the schemie of distribution propounded by these executors,

ey included theinselves as legatees, each at $,50 on the theory
at the farmn was a "legacy" within the ineaning of the will.
Eroin the miatenWia and from, the wilI itself there w-as no doubt

at these nephews were intended te be preferred above the other
phewNs and nieces; but it was net to be inferred fromn this that
e testator intended what he had net said, that land devised
Duld be regarded as a Iegacy.

T~he wilt ,vas prepared by a professional mnan, and in it froin
ginning tW end there was ne confusion in the ternns used-a.ll
ýre used appropriately.
The intention was te give the farm and farni implemients and

e stock to these nephews, wbo had become to bun almnost sons,
d te distnibute the general estate anxong those whom he nitghtly
hd legate-es; and, after somne provision for abatemnent and
,ority among these legatees, there was the provision for the
itil>ution of any surplus among theni pro rata.
This olearly excluded the idea of the devisees b-eing included

the distribution.
A seondquestion arose as to the chattel property given,


