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FIRST DivisioNAL COURT. JuNE 14TR, i

*WANNAMAKER v. LIVINGSTON.

Will-Vlilii'y-Tetamenlary Capacity-Undue'Influence-qg
tinh-Eidence--ÀAction to Set aside G!is of Property m
by Tesbtrix în Lifetime-Evidnce--Onus--Fresumpio
Parties--Absence of Personal RepreenýeAmendm,
Findings of Trial Judgeý-Appea--Cost&.

Appeal by the plaintiff and cross-appeal by the defenda
Jane, David, and Milnnie Livingston, from. the judgment of RFL
J., 13 O.W.N. 3.

The appeal and cress-appeal were heard by MAcL ýxuaq, M Ar

Ho»>GiNs, and FERGUSON, JJ.A.
W. C. Mikel, R .C., for the plaintiff and the defendant Frar

Detior.
R. MeKay, ]K.C., for the three Livingston defendants.

FERG.usoN, J.A., reading thxe judgment of the Court, said t
the plaintiff appealed fronx the part of thxe judgment by whioh
plaintiff's cdaim te set aside gifts alleged te have been made
Elizabeth Simpson, deceased, to thxe three Livingstons, was
missed; and the Livingstons appealed. from that part of the ju
mient wbich declared that a, paper-writing dated the 4th July, jý
purporting te be the last will of Elizabeth Simpson, was void.

Thé parties te the action were ail the next of kmn of Elizab
Simpson, who died on the 7th April, 1916; the plaintiff, F,
Wannamaker, -and the defendant Jane Livingston were siste3n
the deceaaed, and the Cther defendant8 were the eidren of Je

Down te the trial ne persenal representative ef thxe estatE
the deceased had been appointed, but the plaixntiff had obtair
under ule 90, an order allewing the trial te proceed in the ae
of any persen representing the estate of Elizabeth Simipson.

The trial Judge made findings in favour of the plaintiff boti
regard to the will and the gifts inter vives; he set aside the,
and deelared that the deceased died intestate, but lie refuŽssd
set aside the gifts, on the ground that the right of action ini t
behaif was vested in the personal representative.

The plaintiff, relying on the erder obtained under ule
appeaied; but, on the suggestion of this Court, the hearing of
appeal was adjourned te enable the plaintiff te obtain lettmr
administration. This was dene and an application was miade
add the plaintiff as a party in lier capacity as adruinistratrix. ,
respondente, the Livingstons, were willing that this should be <


