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as orders& i Decemnber, 1902;Y so that defeadants were per-
fectly justifted iu a8suming that the acton was ahandoeied
and mnaking the presýent motion. This opinion was made
More probable by the adrnission on the argument that plain-
t iff is not in such a position that the coats could be recovered
against him by defendanta if they were finally successful in
the action.

In these circuinwtances, 1 think that justice will bx- doine
to beth parties by the, following order. Thle mnotion is dis-
mnistwd on thesev teýrnis: that the costs thereof (fixed at $30>
be paid wvitin 4 Nveeks from this date; that plaintiff do withini
thev saine timie file, his further affidavit on production; and,
if deifendaulat. so dlesire, that plaintiff set the case down first
on the list for trial nt the non-jury sittings nt Hlamilton coin -
miencing on 12th June next. . . . This wili be without
prejudlice to an application for a postponemnent if plaintiff
i?; sti1l really unable to stand the strain of a trial in June.

1 nd(efault of any ceinplisuce with the ternis of this order,
flic action will be disniissed with costs.

CARTWRIGHT, MASTER. JANUARY 2OTHI, 1905.

CHAMBERS.

PRINCE v. TOIRONTO IR. W.' CO.

leading - llegalio3 of Immaterial Fa4t - Sfrîkitig ou-
Rida 268-Eviienc.

Moion by defendanta te strike out paragraph 5 ef the
statemeut of dlaim.

Thle statement of claim alleged: (1) that plaintiff vas a
conductor in the service of defenda.nts; (2) that he vas ln-
jured because the car on which he vas started ferward sud-
deuly and jerkod hlm off; (3) that te save hlmnself fri
falling plaintiff grasped one of the rods of the window guard,
but. on account of the rodl being improperly fastened, it broke
rI.%Vy slud àllowed plaintiff te fait off the car; (4) tliat plain-
fif1's Injury vas causid by the improper construction or

dftiecondition of the muotor propelling the car, by
reas<on of whichi the car vas stsxted uddenly; (5) that the
,ar .ils one ef a number wbhleh had theretofore been con-
demned('( by the city engineer, snd vhlch defendants had been

o)*rered te remnove fren' their line of railway and discontinue


