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for their sole and only use forever, sttbject, noverthelesa, to the fullowirig cortil
tions : The first condition was that the defeaclants shetald fence antd keep
fenced at their )%vri expense the land conveyed to theni, and place an entrance
and gate on the right of ivay at the north and south limita of the land conveyed
for the use cf the plaintift; his heirs and assigna, and ail persons clainting under
hini or thein, whenever he or they mnay require the saine. The second tonffi-
tien w~as that the defendants should put and maintain the right nf way in a

t ~emisonale state of repair until the happening of a cet-tain event, and thereater
that the plaintiti and defendants should each lbear a propertionate part cf tl;.ý,
repairs necesary, according te their respective requireinents. Certain other
conditions %vere aiso miade. 'rhere was a covenant for quiet possession for the
purposes aforesaicl, andi subject tri the conditiotis aforesaiti. The plaintiff

àý ~ releasedi te the defendarits ail his claims upon the land, save as aforesaid, andi
for the purposes aforesaid. 'Che conveyance contained #,no provision that the
landsa shouli nlot be put te any other use, andi ne condition niaking the grant
voicI upen the happening ef any event aubsequent te the grant.

Hehd, (t) that -,der the ternis of the conveyance the defendanta acquired ait
w absolute estate iii tée simple, free froni any condition cf defeasance, and unin *

cumnbered by any trust restricting the use te which hey should put it ;andi thât
under s. 9 ot the Municipal WVaterworks Act, R.S.O., c. t9,, they hacl the riglht
to dispose of the landi %hen no longer r-equireti for waterworks purposes,

T~-hat the grant of the righî t ofay gave te the defendants andi their
employees fnotway, carriage-way, and way for herses, but conferredticn viglht
of w,,ay upon persons te whom the defendanta mnight sell or lease landI.

Hvles, Q.C., Rnd /ames A. ilhLtrn fer the plaintiff.
i>oherliy fer the defendants.

Riadip'ii ,'1-A b'n M~'~ftc,'r P rite- I> qf»w vl'i*twiwy Per
t-ent.-,Ae:tioi brom i be'fore dirttvbtz4-X diue -Coe'eraimi for /qia'

'nconstrucion' of co)nlract*- AIehnsion of tn'..W ~siy< jpi h
P-bfucmn pý's<if i,î~hdu~en

In an action by a contracter te recoiver the balance due utidur a building
contract, the defendants %ouý,ht te take the benegit ot a provision in tht contrîtct
which entitieti themi te Yetain twenty per cet.t of the full aînount of the contratt
price andi extras till thirty dayri aftor the centpletion of the work., The tiial

*t. jkýjuidge allowed this defence te be %et up. thugh it was not pleadeti andi lie
Y foundti hat tht work hati not been completeti for thirty 0 es when the action

.e as begun, Thi' defendants, huwever, pleaded a couintercl.iimi tur liqudte
444 le.ý;414damages under the contract for dolay in tht ce;npleî ion ef the work andi the

trial judge alloweti the plainti«f tu arnend his reply by setting op as an aiiswer to
the ,',unterclaiiii that the twenty per cent. hati accrueti due since the Action

wa egiii.
ld,' tilt th -ral jutige hati ctalt preperly %with the phin». vnti the

qusvsdependicg on theni , andi that the plaintiff might reply teatter% vif

clefencc arigîng atter action as an answer tro tht couniterclairru,


