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fishing industry of the country 2 Has the enforcement of the
Jaw Leen suught from the active fish men of the province as a
safegruard to their industey 2 Or haa the whole tempast been
raised by a few devatees to sport who never contributed a
doltar to the develoyment f the fishing industry of the pro-
vince, and only sech to preserve their own pleasure > Those
are the questions we should like to see sifted. We do nat
know that the lumbermen of thiscountry are a unit in resisting
the enforcement of the severe regulations recently adopted.
We would like 10 know the business weight of those who are
pushing it.

Itis also to he noted that these blue laws are only sought
to be put in operation 1n Nova Seotia. We are not aware of
any honest autemipt made to guard the fish of Oatariv
and Quebec.  There is some talk of regulating the emptying
of sawdust into the rivers in the upper provinces on the
ground that the accumulations are likely to interfere with
navigation, but nothing is heard about fish. Here the very
gravamen of the whole charge is that the fish are being des-
troyed. We think the same principle should apply every-
where, and while we have no desire to dogmatise on the
point we certainly think there is a great lack of definite in-
formation in this matter, and a tatal lack of scientitic knuw
ledge to justify a wholesale crusade agiinst une of our must
important industrics,

THE BOUNDARY DISFUTE.

Text of the Judgment by the Privy
Council.

Following is the full text of the judgment delivered by the
Judicial Committec of the Privy Council in the case between
the St. Catharines Milling and Lumber Co. and the Crown,
as represented by the Attorney-General for Ontario :- -

After a preliminary statement of the facts of the case the
judgment of their Lordships proceeded as follows .—

Although the present case relates exclusively to the right of
the Goverument of Canada to dispose of the timber in question
to the appellants, yet its decisiun necessarily involves the de.
termination of the largest question Letween that Government
and the Province of Ontario with respect to the legal cun-
sequences of the Indian treaty of 1873. In these circum-
stances, her Majesty, by the same order which ga: ¢ the ap-
pellants leave to bring the judgment beluw under the review
of the board, was pleased to direct that the Government of the
Dominion of Canada should Le at liberty to intervenc in this
appeal or to argue the same upon a special case raising a legal
question in dispute. The Duminion Government elected to
take the first of these courses, and their Lordships have had
the 2dvantage of hearing from their counsel an able and ex-
haestive argument in support of the claim to the parnt of the
ceded territory which lies within the provincial boundaries of
Ontario.

The capture of Quebec in 1759, and the capitulation of
Montreal in 1760, were followed in 1763 by the cession to
Great Britain of Canada and all its dependencies, with
the sovercignty, property, and possession and all other
xights which had at any previous time been held or acquired
by the Crown of France. A royal proclaation was issued on
the 7th October, 1763, shortly after the date of the Treaty of
Paris, by which His Majesty King George erccted four distinct
and respective governmenty, styled respectivsl, Guenec, East
Flonda, West flor;da, and Grenada, spcciﬁc haundaries heing
assigned to each of them.  After reciting that it was just and
rcasonablic that the several nations and tribes of Indians who
lived under British protection *‘ should not be mole:ted or dis-
“urbed in the possession of such parts of our Donunion and
territory as, not having ¢éded to or purchased by us, are ve-
served tu them as their bunting grot.nd." it is declared that no
Governor or Commander-in-Chief in any of the new colonies
of Quebec, East Florida, or West Florida *‘do presume,
on any pretence, to grant warrants of survey, or pass any
patents for lands, beyond the grounds of their respective Gov-
«rntients, or until our further pleasure be known upon any
lands whatever which, not having been ceded or purchased as
aforesaid, arc reserved to the said Indians or any of them.”

Tt was further declared to be ** om Royal will for the present
as aforesaid, to reserve under our sovereignty, protection, and
dominion, for the use of the said Indians, all the lands and
territories not included within the limits of our said frec new
Governments, or within the limits of the territory granted to
the Hudson Bay Cumpany.” The proclamation also cnacts
that no private person shall make any purchasc from the
fndians of 1ands rescrved 1o them within those colonics where

. settier, et Was penitted, and that all purchases must b en
. bchalf\of the Crown in the public assemb’, of the Indians by
the Governor or Commander-in-Chief ot the colony in which
.‘(l\c‘ lands lie. ) . ) .
 The .tcrrilory in dispute has been in Indian occupation from

Full

the date of the proclamation until 1873, Dunng thac interval
of time Indian affairs had been adminisierad successnely by

~ the Crown, by the Provincial Gosernment, and, unce the .

passing of the British Nortl, America Aut, 1867, by the Goy-

cenments of the Dominion. The pulicy of these Adaunistee

" tions has teen all alung the sye in thus respect, that the

Indian inhabitan's have ! cen praduded from entenng into any

. transactions with a subyect for the <ale or transfer of ther
_interest in the land, and have unly been permitted to surrender
~ their nghts to the Crown, by a formal contract duly raufied
. in a meeting of their chiefs or hadmen, convened for the pur-

pose.  \Vhilst there have been changes 1n the adminstrative

. authority, there has been no change since the year 1763 10 the

|
the lands susrendered by the treaty,

character of the interest which its Indian inhalatants had n
Thewr possession, such

as it was, can only be ascribed to the general provisions made
, by the Royal Proclamaton in favor of all Indian tnbes then

living under the sovereignty and protection of the Briush
Crown., It was suggested in the conrse of the argument for

. the Dominion, that mnasmuch a, the prodamatiun recies that

the territories therelby reserved for Indians had never been
ceded to ur purchased by the Crown the entite propurty of the
land remained with them.  That inference 15, however, at
variance with the terms of the instrument, wlhich shuws that
the tenure of the Indians was a personal and usufructe ry niga..,
dependent upun the gaod will of the Sovereign,  The lands
reserved are expressly stated to be parts of “ gur Duminion ™
and territories 5 and itis declared to be **the witt and pleasure
of the Sovercign that for the present they shall be reserved for
the Indians as their hunting grounds under Ins protection and
deminion.”  There was a great deal of learned discussion at
the bar with reference to the precise quality of the Indian
right, but their Lordships do not consider 1t necessary to ex-
press any opinion upon the points. It appears to them to be
sufficient for the purpose of this case that there has been all
along vested in the Crown, 2 sibstantial and paramount
estate, underlying the Indian tit'e, which became a plesnm
dovstmium whenever that title was surrendered ot otherwise
extinguished.

Bj an Imperial Siatute passed in the year 1840 (3 and 4
Viet., cap. 35) «he Provinces of Untano and Quelbee, then
known as Upper and Louwer Canada, were united under the
name of Province of Canada, and it was wufer alia enacted
that, in consideratiun of certain annual payments which her
Majesty agieed to accept by way of vl bist, the praduce of alt
tersitorial and other revenues at the disponal of the Crown
arising in either of the united provinces should be pand o
the consolidated fund of the two pruvinces.  There was no
transfer to the province of any legal estatein the Cruwn lands,
which continued to be vested in the Sovereign, Lut all muneys
raised by sales or in any other manner Yrecame the property of
the province.  Inother words, all beneficial interest in such
lands within the provincial boundaries Lelonging to the Queen,
and either producing or capable of producing revenue, passed
to the province, the titles still remaining in the Crown, That
contiaued to be the right of the province until the passing of
the British North America Act, 1867, transferred to the
Dominion all interest in Indian lands which had previously
belonged to the province.  The Act of 1867, which created
thc Federal Government, repealed the Act of 1830, and
restored Upper and Lower Canada to the condition of separatc
provinces under the titles of Ontario and Quelwe, d..
provision being made by sec. 142 for the division be
tween them of the propaity and assets of the unmited
provinces with the exception of certain items specifi-
ed in the fourth schedule, which were still to be
held by them juintly. The act also contains careful
provisions fur the distributinn of legislative powers and of
revenues and assets between the respective provinces included
in the union on the one hand and the Dommion on the
other. The conflicting cliims to the ceded territory main-
tained by the Dominion and the Province of Ontario are
wholly dependent upon the statutory provisions. In con-
struing these enactments, it must always be kept in view that
wherever public lands, with its incidents, is described as the
property of, or as belonging to, the Dominion or a province,
these expressicns merely import that the right to its benefical
use, or to its proceeds, has been approptiated to the Domin
jon or the province, as the case may be, and is subject to the
control of its legislature, the land itself being vested in the
Crown ; scction 108 cnacts that the public works and under-
takings cnumerated in schedule 3 shall be property of Can-
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The only other Jause in the A2t by which a share of what
preswnsly constitiniad provinaal revenues and assets 1 direct-
ly assigned to the Domumton n sec 102, It enacts that
all duties and eevenues vver which the respectine egslatures
of the Untted proninees  had and kave paoset of appeaptia.
tion, eacept such purtions thereof as are by this At resenved
1o the respectine Legaslatwies of the provincees, or are ransed
Ly the.. i accurdance with the speaial powers conferred upon
thum by s Acty shall furm one consoludated fund to be ap-
propnated for the public service of Canada.™  The extent to
which duties and revenues arising wathin the s of Ontanio,
and aver which the legislature of e ol provinee of Cannda
possessedd the power of appropnation before the passig of the
Act, have been transferred to the Dominiun by this clawse, can
only be ascertamed by reference to the two exceptivns which
1t makes 1 favor of the new Provincial Legislatures,

The second of these eaceptions has really no beanng on the
present case, because it comprises notng beyond the reven-
ues which Provinaial Lagistatures are empuwered to rase by
means of direct tazation fur provinctal purposes - terms of
section 92 (2).  The first of them, which appears to compre-
hend the whole sources of revenue reserved to the provinces
Ly section 109, 1 of matenal consequence,  Section 109 pro-

. vudes that **all lands, nunes, taerals, and royalties belung-

; than that ot the province in the same.

_wn the year 1871,

g to the several provinces of Canada, Nova Scotia and New
Brunswick, at the union, and all sums then due or payable for
such lands, mines, minerals, or royalties shall belung to the
several Provinces of Ontario, Quebee, Nova Scotia and New
Brunswick, i which the same are situate, or arise, subject to
any trusts exnting in respect thereof, and to any interest other
" In connection with
this clanse 1t may be observed that Ly secuion 117 it is declared
that the provinces “shall  etain their respective pubic pro-
perty nat otherwise shisposed of i this Act, subject to the
nght of Canada to assume that land or public property
required for forufications or for the detence of the coun-
try.”" A different form of expression 15 used to define the
subject matter of the fust eaception, and the property which
is directly appropriated to the provinces, but it hardly adwmits
of doubt that the interests in lands, munes, umnerals and roy-
alties, which by section 109 ate declared to belung to the pro-
vince, include uf they are nut wdentical with) the duties and
revenues first excepted in section 102, The enactments of
section 109 are, i the optnton of their Lordships, sufficient to
give to each province, subject to the admimstration and cun-
ol of s uwn Legisiawore, the enire benefioal imterest of the
Crown n all lands, withun its boundares, which at the tune of
the umon were vested an the Crown, with the eaceptivn of
such lands as the Dununiun xequired right to under section
108, ur might assume for the prepuse specified i section 117.
Its legal effiects is to exclude frowm the duties and revenues ap

propnated to the Dominivn all the  ordinary tertitorial
revenues of the cronn arising within the provineea. That con

struction of thestatute was accepted by this board in deciding
Attorney -Genesal of Ontario v, Mercer (8 Appealt €ases, 767),
where the contruversy related to land granted infec simple to
a subject Lefure £867 which Lecame escheated to-the Crown
The Lord Chancellor, Earl Sclbosne, in

. delivering judgment in that case, said (8 Appeal Cases, 770} -

+ Tt was not dsputed in the asgument for the Dominion at
the bar that all werntorial revenues arising within each pro-

* vance from lands, in which term must be cumprehended all es-

tates in land which at the tune of union belonged to the
Crown, were reservald to the respective provinces by section
109; and it wasadmitted that a0 distinction could in that
tespect be made between fands then ungranzed and
lands which had previously reverted w the €own by
escheat; but it was insited that a Ime was drawn at
the date of the union, amd that tle words werc not
sufficient to reserve any laods afterwards cscheated which

at the time of the uniun weve in private hands zad did not

ada. Asspecified in the schedule, these consist of public
undertakings which might be fairly considered to exist for |

the benefit of all the provinces, federally united, of lands and
buildings necessary for carrying on the custotus or postal ser-

vice of the Dominion or required for the purpose of national

Gefence, and of lands set apart for general public purposes. It
is obvious that the enumeration cannot be reasonably held to
include Crown lands which arc reserved for Indian use.

then *“*belong to the Crown.” Their Lordships indicate an
opinion that the escheat would not in the special circums
aanees of that case have passed to the provinces as “lands,"”
but they held that it fell within the class of nghts rescrved to
the provinces as *‘royalties” by section 109,

Had it Indian inhabitants been the owners in fee simple of
the territory which they surrendered by the treaty of 1873, the
case of the Attorney-General ot Ontasio v. Mercer might
bave been an authanty for holding that the Province of On-
tario could derive no Lenefit from the <ession in respect that
the land was not vested in the Crown at the time of the union.
But that was not the character of the Indian interest. The
Crown has all along had a present proprictary estate in the
land, upon which the Indian title wasa mere burden. The
ceded termitory was at the time of the unon tand vested in tho
Crown subject o any interest other than that of the province
in the same, within the meaning of section 109, and must naw
Dbelong to Ontario in terms of that clause, unless its rights have
been taken away by some provision of the Act of 1867 other
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