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In order to retain the Heu created by tho reglatration of a judgment recarvered
at isw, it (xnecussary that th LM to enforcw auch Hen should have been 8led
on or before the 15th day of May, 1861,

When » judgment creditor files & Y to enforce hiv judgm.nt against the lsuds
of bis debtor, It must be shewn that the creditor has sued ouit oxecution on
such judgment. .

‘The agent of 2 bank having becoms indebted to his principals in a large aum of
wosey, proceedisgs wero taken to onfores paywent thervol; and when execu-
tion therefor was on the sve of belng ausd out, the agent sbaconded frum the
conntry; aund, with the avowed objoct of defesting tho claim of the bauk, bug,
as the agent alieged, for the purposs of paylog hls other creditors, coaveyed
away to s pereon to whom he was only thes introduced, s largs quantity of
vatunble lands to be paid for in goods at lang dates, miurning st night for the
pucposs of ag the conve and which were executed without say
fnrastigation of the title to the poperty; and the agont subsequently algzed
the wgreement for ths delivary of the gouds to bia son, taklag, in payment, bis
notes payable over s perlod of sevgral yoars. The court, under the cireum-
stances, set aside the salo ss fraudalent sgatust the baunk.

The bill, in the first mentioned cause, was filed by the Bank of
Upper Causda against James Deatty, George Thomas, and Johs
Stephens, for the purpose of baving enforced the payment of a
judgment recovered by the bank against Thomas, under the
circumatances set forth in the judgment. That cause, together
with & suit instituted by Bestty against Stephens and the Bank
of Upper Canads, came ¢2 to be heard at the same time.

Strong avd Crickmore for the Bank.

Blake and Blam, for the defendants.

In the suit instituted by Beatty, the asunal decree was pronoun-
ced. In the other, after taking time to look into the authotities
cited, the following judgment was delivered by

Vaxxovonxer, C.—This i a bill to ser aside n certain convey-
ance of lands by ono of the defendants, Thomas, to one other of
the defendants, Stephens, on the ground that it was made with
the fraudulent intent of putting tLo property out of reach of the
plaintiffs, eud during the pendency of an action by them against
the defendnnt Thomas, which resulted in a judgment st law for
an amount of which the plaintiffy, by means of this bill, seek to
obtain payment out of the property in question. The bill
alleges that the conveyance to Stephens was voluatary and with-
out consideration. This latter allegation is dispraved. The bill
prays in refevence to the lands so conveyed, that the same, upoen
which the plaintifis’ judgment is a lien or incumbrasce, or & cow.
petent part thereof, may be sold, and the proceads applied to the
payment of the judgment. Tho bill also impeaches a judgment
recovered by the defemdant Deatty sgninst Thomas; but this
portion of it is not material to the questions under consideration
bere, as Beatty, prior to the 18th of May, 1861, filed 8 bill on
that judgment as s judgment creditor, making the plaintiffs
parties defendants to it as judgment creditors of Thowss, and has
obtained, since this cnuse wns beard, the ordinary judgment
oreditor’s decree. The plaintiffs, in their bill, which was led
in June, 1861, do not allege that upon their judgment they bave
issued any fi. fa. against lands, but they set up, a8 giving them a
right to obtain the aid of this court o execution on and of their
Juigment, the bill filed by Deatty as » judgment creditor on the
14th of May, 1861, saod to which, as stased, they wers made
parties defendants, and they set forth that they had put in their
answer in which they claimed to be paid thejudgment in question,
as well a8 » prior judgment recovered by the Bavings Baok, and
assigned to them, but sbout which there is no dispute, as Beatty
offers to redeem and pay it offft The plaintiffs rely upon this
allegution, true in fact, as bringing them witkin the 11th sec. of
the act 24 Vic, ch. 41, and therefore keeping alive their judg.
ments s liens upon the lands of Thomas svailable for the pay-
ment of his debts, and they also contend that that sct did not
take cffect till the lst of September, 1861, whereas the bill in
this case was filed in June previousty, and that so their lien is
preserved.

I think the plaintiffs fail fo mnintain cither of these poei-
tions, aad that they filed their bill teo soon to give them the

benefit of any rights which they might have acquired aa judgment
creditors by virtus of Beatty’'s st The bill sumply sets up the
bill filed by Beatty, and the answer of the defendants filed long
subsequently to the 18th of Muy, 1861. DBentty might, at soy
time, have dismissed that bill. The plaintiffiy’ right at the time
this suit was commenced to preserve their lien as judgment cre-
ditors by means of Beatty’s anit was inchoate, and uatil desree
they could claim no beaefit of the suit. This they anticipated,

. and, thevefare, have in respect of it filed their bill too scon, just

a8 when a jadgment is no lien or any speasfic Innds the plaintiff
secks equitable execution in this court without first having issued
execution on his judgment st law. Neate v. Marlboraugh, (3 M.
& Cralg, 407.) Angell v. DPraper, (1 Vernon, 309.) Had the
plaintiffs’ right to retain their lien matured befors filing their bill
by s decree at Deatty’'s suit I should, in accordance with the
Bank of Montreal v. lVoodmck, {9 Grant, 141,) have heid
that they had made out a title, so far, to ask the aid of this
court. But, as I have already eaid, they heve been premature,
neither having a decree establishing their position in tais court
io Beatty's suit, nor execution at law when they filed their bill.
As to the last clause of the 24 Vie., ch. 41, providing ¢ Thia act
shall take effect on the lst day of September unext,” no doubt
some uncertainty as to the time the actis to operate is ersated
by it. It was probably hurriedly insected in the bill after it had
been introduced, but | think its effect must be limited to keeping
registered judgments in their places or order of priority (but not
a8 liens per z¢) until tho Ist of September, in order that they
may s to such priorities sustain writs of excoution which shall
have been issued on them in the meantime, and that in all othor
respects the act came into aperstion immediately on its passing.
This view is coufirmed by the act 26 Vie, ch. 21, passed
to cure an omission in the other act relative to the registry
of certificates of discharge of mortgage. It recites that it ig
expedient * to remove all doubts as to the sufficiency of auch regis-
tration since the passing of the said act ”—that is, the 24th Vie,,
ch 41, and provides, in its 3rd section, that every certificate of
mortgage registered gince the 18th of May, 1861, wbich, beforo
that date, would have been a sufficient discharge of s mortgage,
ssghall bave the same ¢ffect nnd validity as if the sccond section
of this act had passed and been the 8th sub-section of section
nomber gseven of the said act 24 Vic,,” from which by an over-
sight in repealing the clause of the old act for the repistration of
such certificates provision thevefor in the futare bad been omitied.
The legislature here plainly shew that they trest the act of 24
Vic., as baving come into force on the 18th of May, 1881, tho
date of its being passed.

The objection to the pisintiffs being in a position to ask the aid
of thiz court having been taken by the answer, I must give the
defendants their costs snd dismiss the bill, but without prejudice ;
if that leave be necessary to the plaintiffy’ filing another in
respect of the same matters.

After this judgment bad been delivered the Bank instituted
proceedings jn another suit against thie same parties and one
F. A. Thomas, a son of the defendant Thomas, te whom bis father
bad transferved his claim upon Stephens,

Evidence was taken in the anit, and the case aygued before bis
Lordship the Chancellor at ths sittings of the court at Londan in
Mazch and April, 1868,

Becher, Q. C., and Ftzgerald, for the plainiiffa,

Blake and Bluin, for defendants.

Corlest v, Rateliffe, (4 L. T.N. 8. 1), Skarf v. Soulby, (1 M. &
Gor. 364), Buckland v. Rese, {7 Graot, 448), Wood v. Dine,
(7 Q B. 892), Thompson v. Webster, (5 Jur. N. 8. 668, S. C. on
app. 7 Jur. N. 8. 531), French v. Freach, (D. M. & G. 98), Hale
v. The Saloon Omambus Company, (4 Drew, 482), Turniey v. Hooper,
(2 Jur. N. 8. 1081), were, amongst otuer cases, referred to aod
commented on by coansel

Vaxgouvanvir, C.—The bill in this case is filed by the pliin-
tiffs to bave declared void as against them, aud all other creditors
of George Thomas, one of the defendants, certain conveyances of
real e<iate execoted by him to John Stephens, asother of the
defendants, under the following circumstances: Thomas haviog
for somio years been agent of the plaintiffs in Chatham, became



