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on the application for the interim. arder restrainirng the defendants, it
was held that noa proceedings ta eîcpropriate had been taken under the

Railway Act at any time, and no effective proceedings hiad been taken ta
vest the plaintifi 's land, or the right ta enter into possession of it, in the

town or in the defea-dants' comnpany, under the Towns and Corporation

Act; and further that the town could not be regarded in this connection
as formine any part of the Cou-ty of Annapolis, anid therefore no proceed-
ings by the latter could lie ca!led ta the defendants' aid. Interim restrain-
ing arder granted,

The defendants justified the entry under the statute and the plaintiffs

joined issue. Subsequent]y the tawn af Bridgetown expropriated the
plaintiff's land for the use af the defendants. The restraining arder was
thereupan discharged by consent and the defendants abtained leave to
plead and pleaded that since the commencement of the action the town of
Bridgetown had expropriated the plaintiff's land, etc., and lhad paid hiîn
the damaaes awarded, and that such award included ail damages done ta
the plaintiff's land by the defendants'company as well as ail] the trespasses,
acts and grievances complained of in the statement of dlaimi.

The plain tifl confessed this defence and entered iudurnient for bis costs
ta bie taxed. I)efendantsthen maved ta set aside the judgment.

TOWNSiEND, J., /zd that in this case the action was (or trespass for
the act of the defendants' company illegally entering upon plaintiff's land.
'lle abject of the action was damages, an~d zhe subsequent defence rested
upoiî the payinenit of thesedamages by the town af B3ridgetown after action
brought whicli plaintiff confessed. From the nature of this defencc it

nccessarily operated as a waiver ai the previaus grounds. Under these
circunistances he would îlot set aside the judgment, or order the case ta go
ta trial unless the defendants' company agreed ta withdraw theirsubsequent
defeac-. It %vould lie futile ta do so, as the only purpose af the action was
ta recover dainagles, which, as the defendants subseqîîently pleaded, had
alread «y been paid and accepted in full. There was no question remaining
ta be îried. Ile thereforercfused the motion with costs.

jIilne, for plaintiffs I>aniels, for defendant.

Cliambers, 'lowilihend, J., and Wetherhe, .) [NOV. 11i anîd 23, 1902.
TiiE Ki.%,( v. SHEPHI'RD).

Criminal Code, £5. 198, 7SS-Keeling a disorderly, hou.e-Statenent of
ccur4e - Duiv of mnagistrale be fore proceediing Io tt sP rnri3 Re-

nezvinA' application eleJo, e 4inot/ierjudg,,e,

I)eféridant %vas cnnvicted before the stipendiary mnagistrate af the city
of Halifax tinder Crim. Code, ss. 198, 785, " for that she, the said S.S.,
did in the City of lialifax, iii or about the maraIs af Sept., 190:, kcep a
disorderly house, that is ta sav, a Coînirnon b)ady bouse, on Aîbernmarle
Street, in the City af Halifax."


