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of JuIY, and this summons vas taken out on the2 9th of December. In the meantime Georgioa
14iffenEtein had appeared to the vrit, and
'eled the property, and had asked time to
Plead, and the defendant had been represented
01, the trial of the dlaims of Mrs. Reiffenstein,
&nld lie must lie barred by such delay and waiver:

tznig8Exch. Prac. 114.
The motion should have been to set aside the

fAt of the judge on vhich the extent issued.
80 long as the fiai stood, the writ miust stand:
)?ez Y. Rippon, 3 Pu-ce 38.

-As to the grounds taken in the summons he
Canttended:

1. That even if evidence by affidavit be insumf-
Oient, that is no ground to set aside the extent.
'3Y the practice an affidavit is sufficient to find
the deit : Wext on Extents 22; and Reg- v. Ryle,
9 M. & W. 227, is a direct authority in its favor.

2. The affidavit of danger vas sufficient in the
Opinion of the judge vbo granted the fiat, and
thftt is ail that la necessary, and this fiai is nlot
liO'Ved againat. But the affidavit is sufficient
8according to the practice: Man. El. Prao. 11,
262.

8. If the date is not properly stated, the de-
fendant may plead to that effect. But it is suffi-
Oient to say that there vas a delit at the time of
tbe investigation.

4. The reason for the ruis on wbich this
objection is founded does not apply whers the
Crown la concerned. and in any case it is no
1'eason for setting aside the proceedinge.

J. H. Caimeron, Q C (O'Brien with hlm), sup-
DOrted the summons.

As to the preliminary objections: The case in
Pr-eproves nothing. as apparently there vas

"et even a copy of the vrit before the court.
The ohjections go to the ground-work of the vrit,'
%ud the motion is therefors not too lats. It is
liot Xicessary te move against the fiai as that
etand4, and if this writ is set aside a new extent
cari issus on the same fiai.

Ato the grounds in the summons
1.The alieged practice la objectionabis and

!jhould nlot lis followed, and the cases aut'aorising
8t h0uld lis reviswsd liy the full court, and both
-ài anning and We8t the practice is remarked

'ilion as one vhich Ilno lapLxe of time can

2. Not only must insolvency lie shewa, but
ais0 the facto vhich establish it must lis set
ont:- Il'eaî on Extents 51; Man. Exch. Prao. 12.

8- The mistake of the day appears on the face
Of the writ, and ths'e is a manifest, faise state-

netonl record; and tbis may be of grea4 im-
Portanee to third parties vhose riglits may be
lntert'ered vith by sucli error. The inqui!eition
Dlily Shewa that the defendant had lands vhen
lie waR flot a debtor to the Crown.

4* The prosecution for the felony should lie
CDncluded before the civil action is gone on with,
"(1 the same ruis should appiy in Crowu as in
Other cases.

It vas aiso urged that if there vas any doulit
ont the points taken it wouid lie proper to let the
uliatter stand tili Terra, e8pecially as ail the de-
fendttnt's propsrty vas under tsizure.

GALT. J--I shall spsak of sach point as it ap-
Peare On the summrons. The grounds are :

Ist. That the inquisition to find debta was taken
on affilavit without any witness bsing sxamined
vive voce.

A similar objection vas taken in the case of
The Queen v. Ryle, 9 M. & W. 227, and expressiy
over rtlled hy the Court of Exchequer.

2n.That the vrit issiusd without any affidqvit
of insolvency or other affidavit sufficient to shew
grounds according to the practice. Mr. West,
in bis Treatise on the Law of Extents, page 47,
states: ",The need for the immediate extent is
shevn to the court liy the aîffidavit that the debtor
la insoivent, wbich is called an affidavit of dan-
ger; and the court or single Baron) shewa the
exercise of its (or bis) discretion as te the ex-
pediency of issuiug the immediate extent by
granting the fiai." The fiat in this case vas
granted liy the learned Chief .Justice of the Com-
maon Pleas, ou an affidavit vhich satisfisd him
that tbis vas a case in vhich an immediate ex-
tent shouid issue, and I shouid csrtainly neyer
think of interfering vith the exercise of bis dis-
cretion, but vould, if I entertained any d ou it,
postpone the case for the consideration of the
court. 1 must say, hovever, that had the appli-
cation been made to me I would, vithout hesi1ta-
tien, have given the fiat. As far as I can under-
stand the iaw as laid down in Mr. West's Treatise.
Dil that is necessary is to satisfy the court or
judge that there is danger that the debt viii lie
]eat if immediate rseedy be not granted ; and
vhether the danger arises fromn insolvency,
(which is the usual ground) or from any other
cause which satisfies the court that suci danger
really exists, is immaterial. I do not specify the
particular reasons assigned in the affilavit in titis
case, but they wouid have been quite sufficient to
haie induced me to grant the fial.

3rd. That the writ of extent misstates the day
that the defendant, becamne a debtor of record.
The inquisition to find debto not having been
returned and filed until 21st July, whereas the
writ statea him to have been a debtor of record
on the 20tb of Juiy. The inquisition vas dated
on 17th July, 1869, and appears to huve beeu
taken on the 20th. Tiers is a memorandum,
endorssd on the ,Icopy befors me to the affect,
that il vas fiied on 2lst. There is no formai
statement of any kind as to vhen it vws received
and filed. I cannot ses in vhat manner the
defendant can lie prejudiced by this mistake (if
it is a mistake, for no authority vas cited by
the learned counsel), and if, in truth, any of
the property eztended vas acquired by himn ha-
tveen the finding of the inquisiition on the 2Oth
and tie filing of it on the 2lst lie miglit shew it,
I prestime, me as, quoad that property, to dlaim
that it vas not found liy the inquisition or hlle
to the extent. In the ab~sence of any sucli allega-
tten 1 ses no reason for setting aside thé extent.

4th. That the affidhavits on vhici the satid vrit
issuad charged that a feionY vats committed, s0
that no writ could issue to find delits, or deits lie
found or enforced vhidi vere the suhject of the
fehony. until the prosection et the defendant te
conviction for the faiony. This objection appears
to me to lie founded nu a misapprehensioti of the
law as appiied to private persons; the reason of
the rule vhich prevails lietveen private perBOtis.
that until the ends of justice have been satimfied
by the prosecution of a person charged viti felony
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