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f July, and this summons was taken out on the
9th of December. In the meantime Georgina
iffenstein had appeared to the writ, and
Claimed the property, and had asked time to
Plead, and the defendant had been represented
Ont the trial of the claims of Mrs. Reiffenstein,
804 he must be barred by suck delay and waiver:
nning’s Exch. Prac. 114,
The motion should have been to set aside the
2t of the judge on which the extent issued.
0 long as the fiat stood, the writ must stand:
€z v. Rippon, 8 Price 38.
As to the grounds taken in the summons he
tontended : —

. 1. That even if evidence by affidavit be insuffi-
Clent, that is no ground to set aside the extent.
¥ the practice an affidavit is sufficient to find
the debt: West on Extents 22; and Reg. v. Ryle,
M. & W. 227, is a direct authority in its favor.
2. The affidavit of danger was sufficient in the
Opinion of the judge who granted the fial, and
8t is all that is necessary, and this fiaz is not
Moved against. But the affidavit is sufficient
;‘éczwding to the practice: Man. Ex. Prac. 11,

3. If the date is not properly stated, the de-
fendant may plead to that effect. But it is suffi-
Slent to say that there was a debt at the time of

® investigation.

4. The reason for the rule on which this
Objection is founded does mot apply where the

Town is concerned, and in any case it is no
Teason for setting aside the proceedings.

J. H Cumeron, QC (O’ Brien with him), sup-
Ported the summons.

As to the preliminary objections: The case in

Tice proves nothing, as apparently there was
Dot even g copy of the writ before the court.

© ohjections go to the ground-work of the writ,
04 the motion is therefore not too late. It is
:"' necessary to move against the fiaf as that

tands, and if this writ is set aside & new extent
¢82 issue on the same fiat.

4s to the grounds in the summons : —
lhl. The alleged practice is objectionable and
it ould not be followed, and the cases authorising
inshoﬂld be reviewed by the full court, and both

Manning and West the practice is remarked

On as one which ¢ no lapse of time can
egalige.”

.12' Not only must insolvency be shewn, but
0;0 the facts which establish it must be set

t: West on Extents 51; Man. Exch. Prac. 12,
of ¢ The ‘istake of the day appears on the face

. € writ, and there is a manifest false state-
po;:t o0 record; and this may be of great im-
ime::_nce to third parties whose rights may be
on ered with by such error. The inquisition

o ishewe that the defendunt had lauds when
a3 not a debtor to the Crown.
Conélu;e Pprosecution for the felony ehould be
ang mee;xt;efore the civil action i.s gone on witp,
other cases.e rule should apply in Crown as in
onlt[h:ns also urged that if there was any doubt
m&tterp?mts taken it would be proper to let the
endy stand till Term, especially as all the de-
U8 property was under seizure.

Garr, J—1 shall i i
v J— speak of each point as it ap-
Pears oo the summons, The grou;x:ds are:— d

1st. That the inquisition to find debts was taken
on affidavit without any witness being examined
viva voce.

A similar objection was taken in the case of
The Queen v. Ryle, 9 M. & W. 227, and expressly
over ruled by the Court of Exchequer.

2nd. That the writ issned without any affidavit
of insolvency or other affidavit sufficient to shew
grounds according to the practice. Mr. West,
ip his Treatise on the Law of Extents, page 47,
states: “ The need for the immediate extent is
shewn to the court by the affidavit that the debtor
is insolvent, which is called an affidavit of dan-

er; and the court [or single Baron) shews the
exercise of its (or his) discretion ns to the ex-
pediepcy of issuing the immediate extent by
granting the fiat.” The fiat in this case was
granted by the learned Chief Justice of the Com-
mon Pleas, on an affidavit which satisfied him
that this was a case in which an immediate ex-
tent should issue, and I should certainly never
think of interfering with the exercise of his dis-
cretion, but would, if I eatertained any doubt,
postpone the case for the consideration of the
court. I must ray, however, that had the appli-
cation been made to me I would, without hesita-
tion, have given the flaz. As far as [ can under-
stand the law as laid down in Mr. West's Treatise,
all that is necessary is to satisfy the court or

judge that there is danger that the debt will be

Jost if immediate remedy be not granted; and
whether the danger arises from insolvency,
(which is the usual ground) or from any other
¢ause which satisfies the court that such danger
really exists, is immaterial. I do not specify the
partieular reagons assigned in the affiiavit in this
case, but they would have been quite sufficient to
have induced me to grant the fiat.

3rd. That the writ of extent misstates the day
that the defendant became a debtor of record.
The inquisition to find debts mot having been
returned and filed until 21st July, whereas the
writ states him to have been a debtor of record
on the 20th of July. The inquisition was dated
on 17th July, 1869, and appears to huve been
taken on the 20th. There is a memorandum
endorsed on the lcopy before me to the effect
that it was filed on 21st. There is no formal
statement, of any kind as to when it was received
and filed. I cannot see in what mauouer the
defendant can be prejudiced by this mistake (if
it i8 a mistake, for no authority was cited by
the learned counsel), and if, in truth, sny of
the praperty extended was acquired by him he-
tween the finding of the inquisition on the 20th
and the filing of it on the 21st he might shew it,
I presume, o as, quoad that property, to glmm
that it was not found by the inquisition or liable
to the eztent. In the absence of any such allega-
tion I see no reason for setting aside the extent.

4th. That the affidavits on which the said writ
issued charged that a felony was committed, so
that no writ could issue to find debts, or debts be
found or enforced which were the subject of the
felony, until the prosecution of the defendant to
conviction for the felony. This objection appears
to me to be founded on a misapprehension of the
law as applied to private persons; the reason of
the rule which prevails between private persons,
tbat until the ends of justice have been satisficd
by the prosecution of a person charged with felony



