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RECENT ENGLISH DECISIONS.

the Judge to say whether there was reason-
able and probable cause, though the jury
should be asked to find every fact in dispute
which may assist him or he may consider
necessary in determining that question.
There may perhaps be uncontradicted facts
other than these left to the jury, and the
Judge no doubt may take these uncontra-
dicted facts into consideration, but it was
argued for the plaintiff that, where the defen-
dant undertakes to bring forward facts for the
purpose of satisfying not the jury but the
Judge that there was reasonable and probable
cause for prosecuting, the onus of proving
these facts is upon the person who brings
them forward. On consideration I am satis-
fied that this 'contention is founded upon a
right view of the law. The existence of these
facts is presumably known only to the defen-
dants. It is impossible for the plaintiff in an
action for malicious prosecution to know
what course the defendant took to satisfy him-
self, or by what means he did satisfy himself,
of the probable truth of the information con-
veyed to him, upon which he determined to
prosecute. I think, therefore, that the
general rule of law should be followed here,
which is that the onus rests on the person

g-imii--the persoin whoi foir hison u

to give up the deeds tQ the real owners they
had no right of action against which 'e
statute would run. Grove, J., with whomi the
otherjudges concurred, said-" Several Po""'
were raised in argument, but the only one .a
terial to our decision is whether the plaintif
could have brought an action for the deten-

tion of the deeds without previously having

demanded them. The defendant when
received these deeds had no knowledge that

the person who pledged them had no title to
them. He kept them as depositee or bailee
bound to return them on payment of the

money he had advanced. He held theril

against the person who had deposited thei'

but not against the real owner, and nOl'
stat that he would not have given thei up

the real owner had demanded them. Thîs
does not seem to me to be conversion. There
was no injury to the property which WO

render it impossible to return it, nor claim
title to it, nor claimtohold it against the owner.

. . . On the whole, I think that there was
no conversion, and consequently no right o
action against which the, statute would run
till the demand and refusal to give UP the
deeds."

STATUITE OF FRAUDS, S. 4-PART PERFORMANIE OF PERS

CONTRACT.

poses asserts facts to the truth of which he Next has to be noticed the case of Bn'aitl
pledges himself." v. Rossiter, p. 123, which was decided as far

back as 1879, though it does not appear hoW

it is that it only now appears in the Lau' Re-
Spackman v. Foster, p. 99, which must now ports. That case is authority for the proPo'

be noticed, was a somewhat strange case on sition that (i), a contract which is not enforce-
Statute of Limitations. Title deeds of the able by reason of the provisions of section 4
plaintiffs were fraudulently taken from them of the Statute of Frauds is not therefore voi
and deposited by a third party, without their altogether, but is an existing contract ;
knowledge, with the defendant in 1859, who where there is an existing contract, a freh
held theni without knowledge of the fraud, to contract cannot be implied from acts done ii
secure the repayment of a loan. The plain- pursuance of it ; (3), that the doctrine as to
tiff on discovering the loss of the deeds in part performance, whereby a contract o10t e'-
1882, demanded them of the defendant, and forceable by an action at law, owing to the
upon his refusal to give them up brought an provisions of section 4 of the Statute of Frauds
action to recover them, to which the defend- was rendered enforceable in equity, was Con-
ant pleaded the Statute ot Iimitations. The fined to suits as to the sale of interests in lan d
Court now held that until demand and refusal and its operation has not been extended bY
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