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the piles and counted in 1911-while their then total is
added to, the sales shewn up to 26th January, 1912. Tt is
possible that from the earlier figures should be deducted
some of thie sales, but no ev idence was given of a definite
enougli nature to enable any one to s-ay to wbat extent this
is true as a fact.

The appellant argued that the learned trial Judge hadi
promised to give a reference and înstead of so doing he b.d
disposed of the whole case.

It is true that during the trial this point was mentioned
but subsequent events îiidi&{e that both the Judge and coun-
sel recognised before the trial closed that the former was in-.
tending to decide the question of damages himseîf. The
voliinious wrîtten argument, put in after the trial are sonie
indication of the vicw of counsel at that pcriod of timne. on,
another point argucd I arn not able to agree with the jidýg-
ment in appeal in so far as it allows, the respondent the $1 per
thousand feet, promised as a bonus. The contract was mnade
on the llth day of May, 1910. Alter that, on l4th 'May,
1910, the respondent offered or agreed to give 25ý cents a
thousand extra and afterwards raised t1iis to 50 cents and
then to $1. But titis is exprcsscd as a voluntiarY promise
and offIy on condition that the agrecment of M1ay ilth, 1910,
is carried out, <'and it is in no way to prejudice the said
agreement ner have anything to do with it except ais hierein
stated."

Two objections are made te its allowance in tItis action.
One is that thec promise is nudum pactum, and tlie othevr that
the promise was conditional upon performance of the ffou-
tract up to 1,000,000 feet in the first ycar.

As to the first objection, it is clear that the co'itract hiad
been entered into and that the extra $1 was not te, be paid for
anything other than the performance of that identical coli-
tract. The learned trial Judgc treats it as part of the con-
tract price, but the letter of the respondent datedT 29t]h
Auguet, 1910, seema a complote answer to this position while
the reference to a change manifestly relates to the increase to
$1 from 50 cents as previously arranged and not te a change
in the eontract. In that letter he says: "This is enitirely
voluntary on your part and 1 do appreciate it very miuchl.-
There îs no consideration to support this as a contract to pay.
Sec Harris V. Carter (1854), 3 E. & B. 559 and Fra.ser V.
Ha*ton (1857), 2 C. B. N. S. 512, and compare Wligan v.


