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lot aipesz to hbave been dlnieuted at tbe trial thiat derfundanit
vasi iii fav't actingý virtutleý ý oiil; for thc danIIagte giveni by
0-~ juiry !av --il aa.euei4d !by theýim ithiont objection On

?1amtIIît'ý part, ne-t foýr thé whiolt assanit. but only for Uic
uxýa 4,f torv r olneuýied iii carigout wh!at defen-

datit mig!bt p.rioperl% have, doiie us;ing onlyncevr fore.
or violence.

Tis being thlcae it vasz nnnces:ary, in mniy opinion,
foýr decfendaljnt to prov thiat dt.e use beIng made ofthei market
sqtiare, vas authojrizedl bj the city coinil. The markevt clerk

vmsa the- offcii chargeý of it for the city, and the constable,
reoeiving his ordler to emiove a. perso» oatructing tui actual
nec o!f il, vas nodt bound tqý ses ri.l tlic city liy -[aw for tUic

exctinnitaUons of the market clerk's authority vbefore act-
iiig wpon ii order. It vas axifficient that lie, believed iii

gcdfatli mi thii tihurLty o! tht. rarkegt ( lerk, the de, facto)
rresntv f4 0h I.y- tdi prevent the continuance ot the

oletrictIiun: Grifffi v. Taylor. '2 C. 1'. 1). 194; Gestion v.
Elpbit% k,4 Ex. .115; Kully v. Bate, 26 O. R. (;OS.

Ddernlant, ivig bossý scting ini his office oif constable
wItii th rie.&nngof thu Aet, is brought vithin the protec-
titiiof ex 1 f L . (). 1897 ch. 88. and it vasnesar

for plaintiff tii alIege, as lt, lias done, and to prove, as i haëia
tail.d te (lo. that defenrdant had aeted mialicIinslY and %vith-
out n-ssonjale and probable cause. The. jury have fouud
.xpruuàily that b.t did not art mailiciouuly, and the action,
tthrefre, in 1111 oppllion. tala.

1tbirik thejudgmincftered for plaintiff should be set
ao4lde, and thât judgweént should b. entered for defendant
with comte of Uic action and o! this motion.

FÂt.coa:DE (.J., gave nresns in writiiig for Uic
Am n clsin reterring te Bacon Abr., 'th ed., vol. 2, p.
11; Ntih . (J,2 Stark. -145; Theobald v. C'rickmior,,

1%B. &Aid. 2,27; Golodn vt. Elic-k, 4 EX. 44v.-

IVuqTOKJ.,ooncrred sio giving mea.ons lu wriUing.
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