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plevin to put bis objection in a formai manner
on the record. In that came Callis is cited, p.
200, wbere h. says, IlIf upon a judgment given
ln the King'a Court, or upon a decree made in
the court of sewers, a vrit or warrant of di8-
tringa8 ad reparationem or of that nature b.
avarded, and the party's goods b. thereby
taken, these goode ought flot to be deliered
to b. taken either out of this court or out of
&Dy other court of the King, becau8e it ùà an
execution oui of a judgmenl," sud it is aaid there,
oitlng another passage of Callis, p 197, that
there is a distinction betveen those goods that
remaiu in the cuatody of the officer under the
sizure and thos that afterwarda corne into the
bands of a purchaser, saying that the former
are not repleviable ; bowever, the court refused
to quash tbe proceedings, leaving the defendant
to raise bis defence upon the record, although
the goods were replevied ont of the banda of the
officer acting under the decres and warrant of
the court of severs.

Thus, then, the law stood in England, that for
an>' vrongful taking a replevin la>' except where
the taking was in execution under a judgment
of a superior court, or of an inferior tribunal
whosejudgment wais by statute made final and
conclusive, to wbicb may be added the further
exception where the taking vas in order to a
condemnation under the revenue laws: Caw-
1/corne v. CJamp, 1 Anet. 212, or for a duty due
to the crown: Rez v. Oliver, Bun. 14, and the
reason of the law that goods taken lu execution
could flot be replevied vas that it couild not be
endured that the cause of justice should be
frustrated by permitting the part>'. upon w/&om
thce money was go be levied, in' satisfaction of a
judgoeent of a superior court, or of a judgmont
or conviction made final by a statuts, Io fetch
bac/c the goods b>' replevin, and so delay tbe

p laintiff lu bis recovery of the fruits of his
judgment. Tbe reason tben given for the courts
lu Euglanid holding it to be a contempt of court
for a pariy to prooeed, and cousequently for
their not permitting bim to proceed b>' replevin,
ln respect of a seizure under an execution issued
ont of a superior court, applies oui>' to the case
of a replerin brought or attempted to be brouglât
by him against whom the execution issued.
Whle adopting the sane principle, there have
been, in tbe supreme court of the State of New
York, several cases of replevin being maintained
even againat a sheriff in respect of goods taken
ln exeention. I

la Clark v. Skcinner, 20 Johnson, 465, it vas
held tuat replevin lies at tbe suit of the owuer
of a chàttel againat a sheriff, Constable, or other
officer who hiu taken it from the. ovner's servant
or' agent vhiie employed iu the ovner's busi-
ies, b>' virtue of an execution aguinst snob se>-
Vaut or agent, the actual Possession of the
Pi'operty lu such eqae being cousidered as re-
Miaining lu the. owuer, and not ii the éenedant
In the emecution. Platt, J., giving judgmeut
Usys, "Suppose John Clark (againat wbom the
Oecution vas and from vhom the gooda vers
taken) bad. taken the horse and ulelgh as a
li'eupasser hlmself, would the>' be in thce custody of
thce lav as to the true owuer, because t/ce constable
âtippened to find t/cern in t/ce hands of a person

j (gainst w/com fie /cad an ececution 1 If I leave
XV' watoh te b. repaired, or my horse te b.

ahod, and it be taken on a fi. fa. againet the
watcbmaker or blacksmitb, sahai I net have
replevin ? If tbe ovner put bis goods on board
a vessel to be tran'sported, shall be not bave this
remedy, if tbev are taken on exeaution, againat
the master of the vessel ? It seems to me indis-
pensable for the due protection of personal
property. In man>' cases it wouid be rnockery
te aay to the ewner-Bri.i g an action of trempage
or trover againat the man who bas despoileil
you. Insolveno>' would b. both a sword and a
shield for trempassers. Beides, there are man>'
cases wbere tbe poasessionjof chattels la of moreï
value to tbe ovuer than tbe estitnated value lu
moue>', and tbe action of detinue la so slow and
uncertain, as a speciflo remedy, that it bas be-
corne near>' obsolete."i léThe rule," ho pro-
ceeda, -"I believe ia vithout exception, tbat
vberever trespase viii lie tbe injured party May
maintain replevin. Baron Comyns aaya, ,'Reple-
vin lies of aIl goods and chattels unlavfully
taken,' (6 Coin. Dig. Replevin A) 'Tough,' bel
says, (Replevin D) ' replevîn doea flot lie for
geoda taken iu execution. Thia last proposition,'
be adds, 'las certainl' flot true without impor-
tant qualifications. It i8 unI rue as to goodâ takess
in ezecution tohere the fi. fa. is againsi A. andi the.
goods are ta/cen from thce possession of B , (beiug
the property of the latter, is plaini>' intended).
"4B>' gooda," b. piroceeda, "t acen in ececution, I
understand gonds righifully ta/cen in obedience to
t/ce writ, but if, tbrough design or mistake, the
officer takes good8 vbich are not the property of
the defendant lu tbe execution, be ia a tres-
passer, and sucb goods neyer vere ta/cen in
ezecution, in tbe true sense of the rule laid dovu
b>' Baron Comyna."

In ThompsonvY. Button, 14 Johnson, 84, it le
laid down that goode taken lu execution b>'
a sherifi' ont of the ýossession ef the defen-
dant lu the execution, being in tbe custody of
the law, cannot be replevied, but if the offictr
lsaving an execution again8t A. undertakea go
execute i on goods in the possession of B.. the.
latter ma>' bring replevin for tMern. The chief justice
lu giving judgment maya, "4As a general prin-
ciple. it ia undoubtedl>' true that gonds taken iu
execution are iu tbe custody of the lav, and it
would be repugnant to sound principles te per-
mit themn te be taken ont of snch custody, wh/en
the officer fias found tcern in and la/cen t/cern oui of
the possession of thce defendant in the execution."
This judgment is lu procise accord vith the lav
of Eogland, as I understand it.

In Hall v. l'utile, 2 Wend. 476, the lav lis laid
down in preoisel>' the saine language. The
court, lu giviug judgrnent, adds, "-The sheriff
levies at his peril, if the property does not b.loug
bo the. defeudant lu the exeention.pp

luI Dun/carnY. Wyc/cof, 8 Wend. 279, the. «as
came up ou demurrer, vbich admitted thît th*
property lu tb. gooda seized under executiel
vwu lu the plaintif lu replevin, although viien
seized they vere lu the possession of the persofl
againat vbonz the jndgmeut and execuatlon vas
had. Judgment vas given for the plaintif o4
the demurrer, as th. pleadings admitted the pro-
perýt te b is. A similîr point vae decideti en
errer in A.cker Y. C'ampbel, 88 Weud. 872.

The principle upou vhich thse cases proeeed
seema to b. iu accord with that stated b>' Chief
Baron Gilbert as the principle upon vhich the
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