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EVIDENcE 0F A CCUSED PERSONS.

A statutory rule prohibiting comment by the prosecuting
counsel upon the faîlure of the accused, either to testify on his
own behalf, or to caTi his wife as a witness in a criminal case, is
contained in the Canada Evidence Act, 1893, s. 4- This was
viewved as prohibitive, and flot as directory only, in the Nova
Scotia case of The Queen, v. Corby (1898) 1 Can. Cr. Cas. 457, and
its infraction resulted in a conviction being set aside and a new trial
ordered. The same doctrine wvas applied in the more recent
decisions of T/u' King, v. Hill (1903) 7 Can. Crim. Cas. 38, by the
Z)upreme Court of Nova Scotia, although the prisoner's counsel
was th first to comment on the absence of the prisoner's wîfe as a
witness. The prisoner's counsel had there suggested in his address
to the 'ury an explanation of the failure to have the wife presenit
as a %vitness at the trial, and the prosecuting counsel wvas thus led
into commenting ini answer. The court granted a newv trial, hold-
ing that tFe section specified is an absolute mandate.

The same rule is contained in the Criminal Evidence Act, 1898
(Tmp. ', andl that Act is also sulent as to what is to be the result
shouldi the prosecution disregard the prohibition. But it is inter-
estingý to note that in Scotland a different interpretation is given
to it from thit whichi obtains here.

The Lazi Times (England',, in a recent issue savs: " The Tearncd
editor of the Tast edition of Best on Evidence e\piesses the opin-
iol lat P. 521 ;that ;in, comment by the prosecution on an~ accused
person's filure to go into the box wvould be sumfcient to vitiate the
proccedings andi rencler voidable any conviction obtained. As
appears fromi two decisions, reporred iii the last issueci part of the
Session Cases, the judges of the I-Iiglh Court of Jodliciary are not
disposed to take so scrious a view of the conseqUences of disobe-
dience tu the statutorv iinjuniction. I n each of the two cases ini
question it was soughit to set aside a conviction on the allegation
tha-t tlie prosccutor liaci comrnentcd upon the fact thiat the accused
ha<1 not g-i'. n evidence on bis owvn behrlf, but in cacli case the
jud-c-ý, 'hilc stating t luit the statutory direction ouglht to be -scru-
PuTowsIv ob)scrved, nevertheleFs thought that the mcre fact of its

trasgc.~io was îîot enougli to cuititle thc accused to acquitta],
a"(1 thlev accor<Iiîgly refuscd to quash the convictions: Rxoss v. Jod
5 F. (J.C.) 6;4 ; 11'At v, Hff.g 5 F". (J-C.) 67. Poth appellants


