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which he told them was held by P. as onie of the title deeds. As a matter
M of fact the. Weicitor appropriated the $49o to hi. own use and neyer paid it
i. to the original mortgagee.4 . In an action upon the $Soo mortgage the defendants denied the

making of it, and denied that any money vas ever advanced by the plaintiff
to themn upon it.

Hdd, affirming the findings of MauRtDn, C.J., the trial judge, that the
solicitor had the authority of the defendants to receive from the plaintiffthe

Il mortgage money on their behalf for the purpose of applying it in par'.
payment of the $3,5o0 mortgage.

He/d, 'kisô, AaRiouit, C.J.,4 bitante, that tbeiproper conclusion from
the evidence wits'that the plaintiff's name %vas written in the mortgage at

4 the time*ôf its execution. The instrument on its face b&re every indication
that the naine of the plaintiff was written at the same time as the names of
the defendants anid the other written portions of it. The positive evidence

~ of the witness who drew it suppor ý the appearance of the document itself,
and there was also a presumption, rebuttable of course, in favour of its
regularity. The recollection of the solicitor, whu was the subscribing
witness, was the other way, but he was flot positive upon the point. The
surrotunding circumatances were as consistent with one concIusipn as the
other, and the benefit of any doubt should ho given in favour of the
validity rather than of the invalidity of an instrument such as this, regular

* I ~upon its face, intended by the defendants to be acted upon, acted upon as
t they intended, and strongly uupported.

Holmas, Q.C., for the defendants. S. C Smoke, for the plaintiff.
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SService of proceas inuit be, if possible, personal, or, in the case of a
corporation, upon the duly constituted agent, the substitutional action is to
be followed only when pru..npt personal service appears by affidavit to b.
unavailable.

Rule X46 regulates substituted service of process. Rule x67 covers
* miscellaneous proceedinga in the progrea. of litigation, but is not to ho used

so as to nullify the special Rule applicable to writs of surnmons.
And whereIW, Ltiff oliowerd that he knnw -where the head office of

*the defendants, a foreîgn corporation, was, and that they had no office or
definite place of business within Ontario, and there vas nothing to show
that they could not b. easily served Lt the head office, an order for substi-
tuted service vas vacated.

X A. M. Lewis, for plaintiff. V.4rcy. Taie, for defendants.
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