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The water poweroa the plaintufl s lot und on the defendant®s i But further, 1do not consider it established that the plaintit

is about the same, there beinyg only a ditference of about an
inels in the fall of water on the two lots,  The defunduant has |
for sume years—muoch less however than twenty—bad a iac-!
tory and mill upon lus loy, the latter mote recently, and penued’
back the water upon what 15 nuw the plamtitt®s lot, but nu}
casement is shewn, nor anything 10 aflect whatever nghts the
plauniflf may possess as an ordusary nparian propueter,  In
1850 the plaintifl pot up his mull, and for the purpose of form-
ing his mill-po ud erected a dam, which peus b.ek the waters
of the river beyond the upper boutdaues of s own lot and,
overflows a small poriion of Lot 33, in which the defendant in
this suit claims an interest. Ou this lot also there 13 some fall
of water—the river flowing through it as well as thwough the
other two lois—but considerably less than on either of thenn

In the opiniun of Mr. Dennis, the surveyor, there is not
sullicient water poweron any cne of the three lois to work a saw
milltoadvantage. On lots 31 respectively hie is of opinien thara
saw-mill may be worked, but not as he conceives profitably. |
Ile considers tho water power on cach of these tvo Jots more
saitable for a factory or other works requinng less water power
than a saw-mill. ‘The plaintifi’s posiion then is, that he has
vpon his fand a saw-mill, and that only, which in the opinion
of Mr. Dennis cau be worked, but not profitably ; and the
question is, whether he is entitled o be protectad, aud 1 think
that he is.

If the plaintiff had from sheer folly, or to injure the defen-
daut, built a miil on a stream where there was no possibility
of working it then I think that the defendant might reasonably
object thut tis dam had nothing to do with the plainuil’s null
not working, aud so that he ought 1ot 1o be 1estrained 5 olher-
wisey a right weuld exist i every owsnes of Jand on a mill-
stream to object to the waters of the stream being at all raised
when they tlow through his laud, aud that although it flooded
no land, diveited no water, and in no way injured such pro-
prietor.  There would 10 such case, perhaps, be no mode of
use of the waters of the stream injurivusly atfected. 1 do not
assume, however, that a proprietor of laud through which a
stream flows would have no right to nieveut the continuance
of a2 dam or other erection wkereby water was so peuned
back, as to make that dead water which before was a running
stregm flowing through his land. 1t is obvious that in such 2
oase much more than an imaginary injury might be so<taned.

In this case the plaintiff has placed his nili where in his
own judgment, and probably in the judgment of the miliwigit
who put it up, there is what is }ermed anill pricilege~ sufii-
cient water power 10 drive a mill, but in the Judgment of Mr.
Dennis, not sullicient to woik it profitably.

Now when it comes to 20 uice a point that a mill can be
worked, but in the judgment of one not profitably, while even
in the judgment of that one there is sufiicient power for the
working of a factary, can it be said that another proprictor on
the same stream is a1 liberty 50 o useihe waters of the stream
as to preveat his working his mill at all?2  If the water power
be such that he can work his mill, is it not a mater for his
own judgment and discretion whether he will work it, even if
it be pot profitable ; and is it not for him to judge what would
be a profitable working of the mill? Mr. Dennis does not say
that the mill cannot be woiked in the ordinary state of the
water—that it requires a freshet or any unusual quamity of
water to work the mill; butonly that in his judgment it would
not be profitable. Now what would be unprofitable with
lumber ata low price might be very profitable upon an advance
in the piice of lumber; and Lesides, persons may differ very
much as to what would be a profitable wotking of a mili.
Such an objection too, it strikes me, cannot reasonably be
made by one who has practically admitled the sufliciency of
the water power; for upon the defendant’s own land, with a
fall of water almout identically thesame, lie has both a factory

anl saw miil.

bas not upon his Jand sufficient water power to work a saw~
mull profitably.  Whether hie has or not, was tot the question
raised between the parties, nor was it the point vpon which
Mr. Denfiis was depnted, with the consent of “parties, to
examune and repott.  Mr. Dennis is not a millwright, and
declares hitnself ignaant of the eflect and working of a
modern kind of water-wheel in wse in the plaintiff’s mill, and
owever competent he may be as a swiveyor; and 1 believe
hum thoroughly competent in his owir profession, 1 think it
wauld te tou tuch to take his opinion as decisive against the
plartff upon 4 point upon which be may not possess all the
requisite knowledge tu decide, because not lying within the
proper sphere of bis own profession.  He may probably be
tizht, but [ think it is not such evideuce as wouhrjuslify this
comt in deciding that the plaintifl’s water power is not sutti=
vient for the profitable working of his all,

But, taking him to be quite right in his opinion—viz., that
a milt may be woiked, but in s judzment not profitably—I
think the delendant should be restruzied fiom keeping up a
dam thit so taterintly mterferes wih his woiking it asalmest
ty provent its working at all,

1 have not refersed to the circumstance of the plaintiff’s
dam penning back the water so as to oveiflow a small portion
of Lot 33, because it is not proved that the defendant has any
interest in that lot. .

Declare. that the planuf 18 entitled to enjov his mitl-site on the north-east
pert of Lot mustier 31 an the J0th coticessieon of Vaughan. free and clear of al}
uyury thereto of mlimzemeit thercon by the pennng tack of the watess of thy
Ruver Humbwer theteon by the defendant or the owaere or occupiers for 1he
tme bemg of 1at nunber 31 30 the Y14 concession of Vaughan, Order aid
decrec the sanc accordingly,

Ounler, that the sanl defendant and the awners and occupiers fo time
hemg of the suid Lot 31 2t the 9th concesaon, togeiher \\‘ilL th:n' \rw‘:}imvn,
seevutiteandagents. be restrained by the perpetual injunction of ths court from
penmiting the witler of the sud Biver Humber to continue at its peesent height,
or atany such height, on the sad Tt numiter 31 m the 9th concesion, ad
thereby to pen back the water of the «aid River on the plannff’s and on the
saud Lot 31 1 the 10th concession, 1o a height above its usual and natural Sow.

or 2t the lughest to uny height nearer than ten inches below a ceriain mark
wmxde by J, igmnis, Jisuire, at the bridge onthe road allowance between the
zaf Lot 31 iu the 9th und 101k concessions, and from preventing or tetarding
the cscape of the water fron the tatlerace of the plauititi’s present or sy future
unll un nievel not lower than the natuga) How nlv the River, on his said on
the <aid L1 31 in the 101 concession, of hindering or ¢ ing the flow of the
said water through, actoss and feom Ins said land on the said .01 31 in the 108
concession, 41 i< usual, naurud and ondinary speed and level.

Defendant o poy plaintil’s costs,

MUNICIPAL CASES.
(Digested from U. C. Reports.)
From 12 Victoria, chap. 81, inclusive.
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XLV. Police Magistrates—Remcdy for Recovery of Salayies
—DBy-Law not requisite.

Hfetd, That the Statute 12 Vie. ch. 61 makes it not only the
duty of a Town Council to pay their Palice Magistrate, but
creates a debt, tho payment of which the Magistrate may
enforce in an action of debt,—not as founded upon a contract
cxp;css or implied, but on the statute and the ughts which it
confers.

Held, also, That under the statute, the action may be
maim?ined without the aid of a by-law of the Municipality
to confer it. ’

Quare : 1s dcbt the only remedy ?

Wilkes v, The Town®Council of Brantford. 3¢ P. Rep.
170,



