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&ftel'wards distinctly heard of. After the lapse of
SvnYears and up wards; a petition wes proseut-

ed, "Id the preseut Lord Chancellor, thon Vize-

'binkthatr, eliee the following judgment:
4" hiik hattherIe which the Court should

!011?i tbis case is analogous to that laid down
Itl Uflderwood v. Wing. The whole question is,
1T 0Mou is the onus of the proof thrown. The

layon the devolution of whose ostate the ques-
Sarises is shown to have died on the l6th of

Ïovenliber. bler husband le sbown to bave died

]lfole bier.' A number of persons dlaim as lier
.eltionts, and prove tbeir kiudred within a cer-

t&in degree, sud, so far as now appears, there is no
0116 ulearer in kindred. On the otber hand, the
1-ePre8entative of another person dlaims the pro-

PertY also, and shows that the person througb
'whoin he dlaims was nearer of kmn than the peti-
tioners, sud would have been entitled if hie sur-
'Vived his motber; but a person claiming under
lucb a. title muet' go further, sud muet show flot
OfllY that the person through 'whom hoe daims

!o uld bave been entitled if hie survived, but that
aeSually wae entitled, or, lu othor words, that

le did survive. I am of opinion also that lu this
ese there was some evidenco to go to a jury that
th! child died lu the mothor's lifetimo; the letter
'or Mrs. Greeu sbows that et tbe time it wes writ-

tell the child, au infant lu arme, wae seperated
* iIts fathor and mother, sud was iu the bauds
ri native femalo nurse, lu a time sud place

*bere it was almost improbable that it sbould os-
Capee destruction. But I do not reet my docision
n this evideuce, I prefer to rely on the grounds

oyfhîeh I bave before stated." There are three
ter cages lu equity-viz.. Lakin v. Lakin, Re
«fep''e'8 Trusts, 'aud Re Henderson, referred to

luea se In 911 of these the period of the
deatl' Was iuferred as a metter of fact froni the
tl1nninstauces provod; not lu auy sense presumed.

lu Lb is Sppears to be the state of the authorities
let e equity courte. The lending case, however,
ione St law-viz., Dos v. Nepean, which ie me-

lot'd before the Kiug's Boucb, 5 B. & Ad. 86,
anq before the Excbequer Chember, 2 M. & W.

89* n that case the lessor of the pleiutiff claim-
ed a grantee lu reversion of a copyhold estate

or' tbe delitb of Matthew Kuight. Knight vwent

hi Ar *ca Tiie last account that wae heard of
ton"% byea letter written by hlm froru Charles-

Sun'ad received lu Englaud lu May, 1807.
froîit was brought within twetîty-five yers

,o'the date h alestberd of, sud within

*as y frotn tbe date of the right accruing, if he
tal<e to' bave died at the end of the seven

froru 1807. The Court of I{iug's Beuch
of' Opinion thet the lessor of the pliaintiff,

lbO ave u. oher evideuce of Kuîght' deat
bis8 absence, failed lu establishing that hieeath tOk Pl ace withln tweuty yeers before tbe

rg tneut brought. With reference to the argu-

Iq~ f Ifleouveulenco, Lord Denman said
efor thb kale of proveuting inconveulende,

y o»ears ltrerily to ley down a mbt thet seven
he'labsence ebroad (tbe party not having beoti
01ard 0f) w' prima facie evidence of bis death

su ed of tLo he t4even years, sncb oi mule would,

4114tVery great mnjority of cases, nay, lu

a 1eins y t e, cause the fect to be foind
gaint te tLbh; sud, as tbe mile would ho

'Pplicable to aIl cases lu which the tume of death

became material, it would in many be productive
of much inconvenience and injustice." The Ex-
chequer Chamber adopted the doctrine of the
of the Court of King's Bench in these terme-
uiz., IlWe adopt the doctrine of the Court of
King's Bench, that the presuimption Of law re-
lates only to the fact of deatb, and that the time
of death. whenever it is material, mnust be a sub-
ject of distinct proof.", It is obvins from1 these
passages that there is an iuconsistency betweefl
that ivhich tbe Courts of King's Bench and Ex-
chequer Chamber laid down, and what 1 have
qu.oted from the judgmeut of the Vice-Chancellor
M~alins, as going beyoud what was laid down' by
the Vice-Chancellor Kindersley. The Vice-Chan-
cellor Kindersley, however, seems tohave ground-
ed bis opinion on certain portions of these two
judgments. There are, theretore, ocher parts of
theni wbicb it will be desirable to quote and ex-
amine. Thus, in the Court of Kiug's Beuch it is
stated, "lThere is no doubt that the lessor of the
plaintiff muet recover by the strength of his awu
titie, aud, in order to do so, must prove that hoe
had a right to enter ou the lands sought to be
recovered witbin twenty years from the eject-
nment brought; and consequeutly, as the pre-
sumlption is that a person once alive continues Bo
until the coutrary is shown, tho lessor of the
plaintiff le bound to prove, firet, the death of
Matthew Kuight ; and secoudly, that it took
place withiu twenty yeare before the ejectinent
brought."1 And in the ju'igment of the Exche-
quer Chamber the following are the niaterial
passages bearing on this part of the subject :
IlThe Court is called on to review the decisioti
of the Court of King's Bench in Doe v. Nepean.
The doctrine there laid down le, that wbere a
person goes abroad aud is not he5ird of for seven
yepàre, the laie presumes the fact that sucb per-

son is dead, but not that hie died et the begin-
ning or et the end of auy particular period during
those seven years ; that if it be important to any
one to establisb the precise tume of such persofl'S
death, ho muet do so by evidence of some sort to
be laid before the jury for thet purpose, beyond
the niere lapse of seven years since such person
was last heard of. After fully cousideritlg the
arguments at the bar, we are aIl of opinio)n that
the doctrine so laid dowu is correct. It i5 COfl-
formnable to the provisions of the statute of Jameâ
I., relating to bigamy ; more particularly to the
statute 19 Car. 2, o. 6, relatiug to this very mat-
ter, the words of wbich distinctly point at the
presumption of thefact of denth, not Of the lime ;
it is conforuxable also to decisions on questions of
bigamny and on policies of insuratice. and it is sup-
ported aud confirmed by the case of Rez. v. Ilnha-
bitante 0/ ilarborne. It i. true the law presumes

that a person shown to be alive at 8g ;%t1 M5
remaingsalive until the contrary be ehowu, for
which reason the Onus of rhewitlg the death of

Mlatthew Knight lay in this case on the lessor of
the plaintiff. Hohaeshbow"the death, byproving
the absence, of NMatthewKuigbt, sud hie flot

haviug been heard of for 'seven yers ; whenOO
arises, at the end of thoso seven years, anothel'
proeumption of law, niamely, that he je Dot to

aliv; bu theonu: is also cast on the lessor o
the plaintiff of showing that ho bas comnerced
hie action witbin twonty years afier bis rigbt of

*ntry accrued, that in, after the ectual death of


