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:&?ﬂ"ﬂl‘ds distinctly heard of. Aftevthe lapse of
Years and upwards; a petition was present-
h’:“d the present Lord Chancellor, then Vice-
«ybeallor, delivered the following judgment :—
ol ink that the rule which the Court sbould
:20W in this cage is analogous to that laid down
o w"de"‘f"“d v. Wing. The whole question is,
lagy oM I8 the onus of the proof thrown. The
‘io{:v on the devolution of whose estate the ques.
No'eanses is shown to have died on the 16th of
beror!nber; her husbaud is shown to have died
l‘elaﬁe her. A number of persons claim as her
in ons, and prove their kindred within a cer-
o egree, and, so far as now appears, thereisno
eprnearer_m kindred. On the other hand, the
enesentatlve of another person claims the pro-
w oy also, and shows that the person through
tion;n he claims was nearer of kin than the peti-
Vive ™3, and would have been entitled if he sur-
o hlsg mother; but a person claiming under
only & title must go further, and must show not
‘oyl‘hat the person tbrough whom he claims
Uld have been entitled if he survived, but that

h cually was entitled, or, in other words, that
a8 id survive. I am of opinion also that in this
‘hee tl}ere was some evidence to go to a jury that
" child died in the mother’s lifetime; the letter
ten t“. Green shows that at the time it was writ-
rrom\}e child, an infant in arms, was separated
of g its f:ather and mother, and was in the hands
Whe bative female nurse, in & time and place
“pere it was almost improbable that it should es-
A fiesﬂ'.uction. But I do not rest my decision

i s evidence, I prefer to rely on the grounds
°th:r Ihav'e before stated.”” There are three
eas cases in equity—viz.. Lakin v. Lakin, Re
in “l"'y s Trusts, and Re Henderson, referred to
demm case. In sll of these the period of the
ircul was inferred as a matter of fact from the
Wstances proved; not in any sense presumed,
iy, 18 appears to be the state of the authorities
i ne equity courts. The leading case, however,
N“:dﬂt law—viz., Doe v. Nepean, which is re-
Bnd before the King’s Bench, 5 B. & Ad. 86,
894 efore the Exchequer Chamber, 2 M. & W.
ed !;s In that case the lessor of the plaintiff claim-
on 4, grantee in reversion of & copyhold estate
10 Ar; death of Matthew Knight. Knight went
i berica. The last account that was heard of
ton Was by g letter written by him from Charles-
je'c,’"’" received in England in May, 1807.
fr ':'he“t was brought within twenty-five years
e date he was last heard of, and within
wg tzkfrom the date of the right accruing, if he
Yenrs fen to have died at the end of the seven
wa or,"’m. 1807. The Court of King’s Bench
Wwhe opinion that the lessor of the plaintiff,
thay 5278 D0 other evidence of Knight's death
dengy, "8 absence, failed in establishing that his
"jectmeook Place withjn twenty years before the
ent ont.brought. With reference to the arga-
“ inconvenience, Lord Denman said :—
weo "'e:: the sake of preventing inconvenience,
Yearg arbitrarily to lay down a rule that seven
earq o sence abroad (the party not having been
at (h, em)i was prima facie evidence of his death
i N of the seven years, such s rule would,
U Y great majority of cnses, may, in
Againgt et;e"-" ense, cause the fact to be foand
pplicab| e truth; and, as the rule would be
© to all cases in which the time of death
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became material, it would in many be productive
of much inconvenience and injustice.” The Ex-
chequer Chamber adopted the doctrine of the
of the Court of King’s Bench in these terms—
viz., % We adopt the doctrine of the Court of
King’s Bench, that the presumption of law re-
lates only to the fact of death, aud that the time
of death. wheuever it is material, must be a sub-
ject of distinct proof.” It is obvious from these
passages that there is an inconsistency between
that which the Courts of King’s Bench and Ex-
chequer Chamber Jaid down, and what I have
quoted from the judgment of the Vice-Chancellor
Malins, as going beyoud what was laid dowor by
the Vice-Chancellor Kindersley. The Vice-Chan-
cellor Kindersley, however, seems tohave ground-
ed his opinion on certain portions of these two
judgments. There are, theretore, other parts of
them which it will be desirable to quote and ex-
amine. Thus, in the Court of King’s Bench it is
stated, ¢ Thereis no doubt that the lessor of the
plaintiff must recover by the strength of his own
title, and, in order to do so, must prove that he
had a right to enter on the lands sought to be
recovered within twenty years from the eject-
ment ,brought ; and consequently, as the pre-
gumption is that a person once alive continues 80
until the contrary is shown, tho leasor of the
plaintiff is bound to prove, first, the death of
Matthew Knight; and secondly, that it took
place within twenty years before the ejectment
brought.” And in the judgment of the Exche-
quer Chamber the following are the material
passages bearing on this part of the subject :—
“The Court is called on to review the decision
of the Court of King's Bench in Doe v. Nepean.
The doctrine there laid down is, that where 3
person goes abroad and is not heard of for seven
years, the law presumes the fact that such per-
son is dead, but not that he died at the begin-
ningor at the end of any particular period during
those seven years; that if it be importantto any
one t0 establish the precise time of such person’s
death, he must do so by evidence of some sort to
be laid before the jury for that purpose, beyond
the mere lapse of seven years since such person
was last heard of. After fully considering the
arguments at the bar, we are all of opinion that
the doctrine so laid down is correet. It is con=
formable to the provisions of the statute of James
1., relating to bigamy ; more particularly to the
statute 19 Car. 2, o. 6, relating to this very mat-
ter, the words of which distinctly point at the
presumption of the fact of death, not of the time;
it is conformable also to decisions on questions of
bigamy and on policies of insurance, anditis sup-
ported and confirmed by the case of Rex. v. Inha-
bitants of Harborne. It is true the law presumes
that a person shown to be alive atag v M
remains alive until the contrary be shown, for
which reason the onus of shewing the death of
Matthew Knight lay in this case on the lessor of
the plaintiff,. He hasshown the death, by proving
the absence, of Matthew Kuight, and his not
having been heard of for seven years; whence
arises, at the end of those seven years, another
presumption of law, namely, that he is not then
alive; but the onus is also cast on the lessor of
the plaintiff of showing tbat he has commenced
his action within twenty years after his right of
entry accrued, that is, after the actual death of



