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DOCUMENTS,

The only other instance in which authority is proposeil to
bo given to a court of law, independently of n pending action,
is the power to order the delivering up of documents which on
the face of them appear to give u right of action at common
L, but which, by reason of circumstances whieh, if an nction
were brought, would constitute a defence, ought not to be
av;;il(:]tblo, and, on the contrary, ought to be given up or can-
colled,

The ground on which a party linble to be prejudicially affec-
ted by such a document has a claim to have it given up or can-
celled, is that the document, remaining in the hands of tue
oppusite party, after all just claim to enforce it is gone, may
ove day be bronght forward, after the evidenco by which it
would have heen defeated has ceased t~ exist,

It is plain that power to affurd relies from such a possibility,
and to protect a person so circumstanced from having such a
danger from hanging over his head for years, ought to exist
samewhere. It hus litherto been confined to courts of equity
alone. The rexsons fur proposing to extend it to the courts of
law, are, first, thatthe ducumentsin question would be enforce-
able in & court of law alono ; secondly, that the matter of de-
fence, on which the claim to have the document annulled
ariscs, would be capable of being pleaded and tried at law if
an action were brought upon it ; thirdly, that the common law
procedure for trying the facts, if contested, is indisputably
superior to that of a court of equity.

NEW EQUITABLE JURISDICTION AT LAY.

Wo have now past in review the several cases of equitalile
Jurisdiction proposed to bhe conferred by the Bill. It remains
for us to deal with a few general objectivny put forward against
the measure a8 a whole.

‘The principal of these is founded on & misapprehension
which it is important to clear up. It seems to be supposed
that equitahble title to property is sought to be bronght within
the jurisdiction of the lagal tribunals, This is evidently poin-
ted at in the two cases, prominently pat forward n the objec-
tions of the equity judges, in which fraudulent plaintiffs with
legal titles are suppused to bring ejectment in u court of law
for the purpose of avoiding the discussion of adverse equitable
rights hefore an equity court.

This is a very serious misapprehension, It averlooks the
fact ¢hat, with reference to equitable defences, the action of
ejectment—the only action in whseh the right to real estate
can bhe enforced—was not included in the Act of 1854;% aud
that, with the exception of the camparatively small matter of
relief from forfeiture for non-payment of rent and for ominting
to insure, this action is not proposed to he touched by the

resent Bill. So large a proportion of property in this country

einyg held in trust, and trusts being the peculiar province of
courts of equity, however serious the inconvenience arising
from the occastonal conflict of jurisdiction may he, it is not
proposed that powers should be given to courts of law to en-
tertain equitable considerations on a trial of title. If our last
report be referred to, it will be scen that our recommendation
3 to the power to grant conditional relief is confined to cases
in which equitable defences are already admissable, but in
which the presence of a condition prevents the Court from en-
tertaining a plea. This, of course, does rot apply to ¢jectment
in which no equitable plea is ndmissible. ‘'I'he present Bill
does not include ejectment, so fur as title to property is con-
cerned. The imaginiry cases put farward hy the equity judges
ag illustrative of the mixchievous operation of the enlarged
equitable jurisdiction could not therefore arise.t

* Sce Neave v. Arye, 247, J,,C. B.207; 16 C, B.328,8.C

1 We may also here oheerve, in pacsing, that tho third case but by the equity
Judges by way of ohjectrn namelv. that of an equitalle mortgsgor briuging def
tinue for deeds deposited by way of (quitable mortgage, with a view toavnid a
coust of equity, Is equally il-founded. ‘1ho plaintiff would bedefested at law. The
actjon could not be waiutsined uader such circumstances,

We cannot but think that much of the oppozition offered to
this measure has been founded on the notien that it was sought
to withdraw by it questions upon equitable title to property
from the jurisdiction of & court of equity. It is desirable that
this misapprehiension should bo dispelled as speedily as pos-
sible. No such thing hus been suggested, or is contemplated
by tho present measure. Of course, if it should he_thought
that the langunge of tho Bill leaves room fur the possibility of
a different construction, nothing would be mare easy than so
to frame the cnactment as to limit its operation to the extent
designed.

Another oljection insisted on by the equity judges is that a
plaintiff having o mere legal /s opposed to an equitable right
will now have n choice of courts, and will natarally tako his
cause to the court in which equity is the least likely to be well
administered.  Assuming for a moment the inferiority of the
legal courts in dealing with equitable questions (on which a
word presently), we must be forgiven for observing that this
argument rests on a fallacy. A plaintiff having only o legal
right to insist on has no choive of courts; he can bring his
action in a court of law alone. If he went to » court of equity,
ho would be told that, having a remedy at law, he had no
husiness there. The position of such a plaintiff will nowise
be altered. But let us laok to the uther side of the case. Take
the case of an honest plaintiff bringing an action on o legal
claim, which he believes to be well founded. Having brought
his action in the only court to which he can resort. why, be-
cause his ndversary sets up an cquitable defence, is he to be
forced to hecome defendant in o new suit before a different
tribhunal?  Or, take the perhaps still more striking, case of a
defendant, in an action at law, having a defence on equitable
grounds alone, which he is desirous of setting up in the court
whero the action is pending. Why is he to be driven to the
necessity of going to n second court, and there instituting a
second and more expensive suit? Why, ifhis equity depends
on the performance of some condition, is he to be driven to
anather court to obtain the relief which performance of the
condition might just as well secure to him in the dirst?

The equity judges assert that ¢ no solid reason can be given
fur the proposed transfer of jurisdiction.” We, on the other
hand, submit that abundant reason is to be found in all the
evils attendin zon adouble jurisdiction and a twofuld litigation
~—two suits relating to the eame subject matter of dispute, in
two separate conrts, separate pleadings, separate sets of counsel,
fresh fees of court, all harassment, expense and delay of . soit
in chancery needlessly superadded to the simpler proceedings
of an activn at law. Surely, it carnot seriously he disputed
that if the necessity for resorting to a second court can be
dizpensed with—wherever justice can be done in one court
and one suit—there is every reason for relieving the suitors
from the inconvenience, the expenses, and the deluy of a
duuble litigation,

We guard ourselves by saying ** wherejustice can be doune.”
We readily admit that where what the sbjectors not inaptly
term the “ machinery”’ o the courts of common law is in-
adequate to deal with questions of equity, a sufficient reason
exists for maintaining the divided jurisdiction. Weadmit that
w0 1 certain extent, the objection to conferring equitable juris-
diction on the courts of law on this ground is well founded.
But to this extent care has been taken that the jurisdiction
shall not be exerci<ed. 'The ohjection becomes unfounded and
unjust when it overlooks adistinetion which the framers of the
Bill have not been unmindful to observe. It is true, as is
urged by the equity judgzes, that there are cases in which
equitable rights cannot praperly be determined without mare
parties being brought before the court than the parties imme-
diately in presence in an action at law. It is true that acourt
of law has no procedure for bringing such further parties be-
fore it. Possibly it may not be desirable that it should have.
Actions to recover real property excepted, as to which the



