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inte thein, or by the felling of trees across thein. (Con).
Stit. U. C., cap. -17)

The Sttit 1.2 Yi--., cap. 87, w:îs lia.iscd in May, 1819;
to amcend 9 Geo. IV., cap. 41, anul enacted iliat cvery npron
or Alide, required te lic coustructed, should have suflicient
dcpth ef water to admit of the passage ever sucli apron or
slideofe such saw-logs, luniber and tituber as arc usual!y
fluatcd down the strcarn. T'his net inakes further provisionsï
for carrying out the objccta of it, ivhicli aro new te bc
foutid, together iti ocher enactutients on the subjeet of*
iiiills and inili-dains, iii chapter -18 of the CotisoIidatcd
Statutes of Upper Canada.

Tho Consolidatod Suanutes of Canada, chapter 48, section
3, enacts thut tic owîser or octupier of a iiiill-daui on any
streain down which lutuber is usually brouglit, shalh cou-
struct and niaint.ain an apron thereto, net les titan 18 feet
wide by an inclincd plane of 24 foot 8 inches to a perpen-
dicular of 6 feet, and so on ini prop-irtion.

Section 4, of the saine statute, prevides for thc construc-
tion of aprons or sldes suffBcient for thc passage of tiniber,
but that the iuihl-owner niay placo slash-boards or wasto-
gates to prevent any unneessary wasto of water, anid xnay
keep the saine closed when no person is rcady and requires
te pass any tituber or saw legs over tie apron or slide, and
until the saine is in tic main cliannel of the streain (sec.
5), but these sections do not apply to small streanis unlcss
rcquircd for thc purposes of rafting or floatiug down luni-
ber and saw-logs (sec. )

Section 7 providos fbr tic rccovery of a fille of twe
dollars a day 'lgainst any ow'ner or occupier of a iiiill.dai
whîo negleots te wake aîîd k-cep in repair tlîc neessary
apren or slidc.

Section 8 refers to iill-daîns o'i streains iii the couîîty of~
Huron. Sections 9, 10, Il aîîd 12, te tiiose on the river
Moira, and section 13 to thiose on) the river Oton:ibc.

In case any apron bc dcstroytld by flood or otherwise, no
penalty shall attach if it i repaircd as soon as the sente of
thc streani safely perîlîits (sec. 14.)

AI] peraons niîay float sav.logs and otler tiiber dewn ai
streais in Upper Canada duriîîg the spring, suainier and
autunin fresticts, atid no persoui sxali, by felliîîg trous or
utlicrwise, provent the passage thereof (sec. 15.)

Section 16 enacts that in case there bie a convenient
apron, slido, gate, lock or opening in any such dam or
other structure miade fer the passage ef saw logs, authorised
te lic floated down P.ny strean, ne person using any sucli
streatn shall alter, injure or destroy any such dam or atber
useful erectien, in or upon the bcd of, or across the streani,
ordo any uîineccssary damnage thereto, or on thebanks thereof.

The xnost imnportant question that bas cerne up in the
courts under these sections, lias licou in what cases and te

,W1îat extent parties desireus of fle:itiîig tiîniber dewn al
,strcanîi, c:în takec the law into tlieir oivn liîîîds ilîcîî thîey
fiiîd tic 11re" oîsag f tic streauîl uîilawvûlly ubtructell

by inill-danis, flot possssin)g tlîe nccszary nîcans providcd
by tic statute for facilitating the passing, of the tituiber.

In Stipiatt v Clot/uer et al., 8 U. C. Q. 13. 592, tic
court thoughit that thero wvas Il no such righîit, in any case
in wliieli tîje streain did net appear on the picaditîgs te ho
a navigable river. and, as sud>, a coinnieul anid publie Iîigi.
way. * * * The fiftlî clause of 12 Vie., cap. 87, (su'c. 16 of
tu Consohidated Act, scemuis te give an iiiplied authe-
rity te reiunve the obstruction, by oîîly prohîibitiîîg tlîc
destroying or injuring any dam, providcd thîcre shall be a
conveiient apren, &c., inade for the passage of tiuber.
Ilence it is argued, iliat îvheîî there i ne such, apren, (te.,
the dani iuay be dcstroycd. If it werc flot fur tho fi1dm
section, I should ccrtainly thlink thiat p,,tics iust content
theiselves wvith liaving thc party fined for the obstruction
as the net points eut; and I have doubts whethcr the noea-
tive provision in the fifth, clause extends further than te
proteet parties against the censcquence et invuluntary inju-
ries occasioncd te damls, by floating down thc tituber wheu
there is net mdequate facility affordcd."

This case is not te bc takon "s decisive on the point, as

the defendait's pIeu, :setting up this defence, was held bad
on another ground. The view taken ef the lawv, noroever,
ippears te ho at variance with a subsequent and more
claberate judgniont et the Court of Coinimon Mlens in Little
v. Ince et al., 3 U. C. C. P. 52S, in whichî case Uic pleas
did flot go se fir as te place the justification upon thie
streain bein,, a public hîi-hivay by water; but restcd it
specially uponi tie rig-hts and privileges whieh thc defenî-
datîts werc entiticd te by virtue et tie statute.

Chicl' Justice Macaulay, i ",iv.iogjud-inîcnt, said, " It
tnight perhaps have boe put upon thie hi-lier ground ut a
public or conimeui right, owing te sonie expressions uscd in
the pleas ; but it iras net se treated in Uhc argumnent, nor
did thîc ploader se) intcnd te treat it in fraining Lhc pîcas."
Nnd thon going- on to the question ire are discuising, and
ufter a cureful cxain,iion et the authiieities, ho says,
"i vithout attributing te the dofendamîts a righlt ut coniron
lair, cithier original or acquircd, tel the free use et the
strcamt fer the purposes mentioncd, it it ovident that the
statute (12 Vie., cap. 87, sec. 5,) confcrred the riglit in
terins se distinct, that 1 think it musat ho looked upon as
equivalent te a declaration of sucli riglit, upon the princi-
ples cf the cenîmton lair. And since It is obvious that the
obstruction stated in the pleas wa.s calculatcd te, inflict an
inîmnediate iiijury upofi the owners ef the saw-logs, and
wirhir the siow remcd«y by action miglit prove a vcry inadc-

tquate renxedy, the urgency cf the case ivould justify suni-
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