
'iz CAADA LAW JOUENAL.

As to coste, thue judge feit bound by the lAnguage of s, 427
of The Municipal Act, R.S.M. 1902, . 116, to award themn M,cording to the resuit of the application, and, as that resuit was
the qua&hing of the whole by-law for illegality, he eould not
withhold coits f rom the applicant.

Whitla and Pott8, for applicant. Mat hers, for Town of
Gladstone.

P~rovince of :Mt4$!Ob Coiumbia.

SUPREME COURT.

Irving, J.] [Aug, S.

WEST KOOTENAY PowER Co. v. CLTy 0F NzLsoN.

Water Clauses Consolidation Act, 1897, RJL. B.C. 1897, o. 190
and c. 77. s. 2, B.C. Stats. 1899 and c. 44, 19OO-Grarts of
wvaier for power purposes to mnicipality and po'wer comn-
pany-Order in Council.-Conflict of rights-Damage by
municipal it y's undertakinga-onus of Proof-InIjuntctioli-
Costs.

Plaintiffs were a power coinpany with certain rights on the
Kootenay river. Defendants were a municipality, and were
vonstructing above the plaintifs'l canal, an electric plant to supply
vieetricity to the City of Nelson. The plan of their operations
included the excavation of a quantity of rock. So much of this
rock as they did not require for building purposes, they pro-
posed to duinp into a pool immediately below, while a portion
of the rock would, of necessity, through blasting, be throwit inito
the river botli above and below the falîs. This undertaking
was authorized by an Order in Council passed o. 44., of the
Water Clauses Consolidation Act, 1900.

The plaintiffs alleged that the dumping of the rock wouid be
injurious to them by damxning up the river and reducing their
head of water, that at high water a large quantity of rock will
be earried down to, the plant at the lower f ails, thereby flling
iup the canal, injuring the unachinery and lessening the suppi3'
of water there, and that their power site at the lower faIls woiuld
be dainaged by the deposit of rock and other material brought
down at higli water. Thei evidence established that the deferi.
dtants were throwing thxe rock and Cther material excavated on
thxe bank of the river in such a way that the tee of the enibauk-


